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CHAPTER i: 


Peefatoey and Explanatoey. 

The "“°|2''oiil'rtomr3'thf oonstitutioMl 
ra histerical matetid neceseajy te a 

of the .datiom relatione eb- 

Governments in incUa governed 

taming m countries goveiuci^ 

The Scope of this Constitutions, it 

Monograph. purport to make a 

complete eiamination of ptomncial “‘“““y “ 

M » Constitution alongside of the seven pnnc.p.l 
Metal Constitutions of the trorld as a study m 

comparative politics. , • i 

- In the time available and with the inatyial 
ijrmedyatelv at mv disposal, I have not been 
Sle to expand this monograph to t^ fulln^ 

which the subject deserves. Any claim to 
pleteness which the monograph may POSse^s is 

Le to the fact that the Home Member and the 

M456HD 
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PREFATORY AND 


finance Member have unstintedly placed their 
wide Indian and European experience, respec- 
tively, at my disposal, and that the Home 
Department and the Legislative Department hawe 
provided me with assistance both in documents 
and in personnel, without which these pages 
could not have been prepared in so short a tirne. 
Since that time was little more than two months, 

I hope I may plead the fact in my favour agamst 
those who will all too easily find errors, both of 
omission and of commission, in the following pa.gc«. ; 
At the same time, I hope that thi ' monogj-ap p 
however incomplete and hoAvever out_ of f oou s it 
may appear, will provide some material for trie 
student of Indian Con titutional Reform. 

The amplitude of the problem to which this 
monogi’aph is a mere footnote is not always *f nlly 
realised by those who discuss the political future 
of India. The Government of India in inviting me 
to undertake the composition of these chapii’ers 
Less07is may be made me aware of their grow- 
lewned elsewhere ing concern in this matter u.nd 
than in England. impressed upon me the imprort- 

anee of showing to the Indian public generally the 
complexity and magnitude of the problems wl:i.Tch 
the makers of other Federal Constitutions bJ^-d 




solved. That there are lessons to 
from other countries is obvious. W e go to 
experience because are not ari'ogant enough 
suppose that our institutions are the last ' 
perfootion ox ignorant enough to deny ' 
peculiarities of India may find parallels lu 
other than Britain, where differing circuni 
have turned political progress away from the 
followed by the Imperial Parliament, 
of politics in England lies l^ss in taiigi 
tions than in the operate them 

the institutions themselves and the 
their operation are so distinctively and eharac 
ristically British that the growth of a 






rtieniar 
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political temperament, in any who 
England, is the prior condition of success. 

tangible institutions are a necessary 
Eederal Constitution and as Britain offers 
variety of such political institutions to the 
of the student, albeit a rich harvest in 
expedients which sometimes do the 
national institutions, they must be sought 
most part in other countries. Is the searei 
working models, it is certain that tnere is muCii. t’- 
be gleaned for India from the actuai relations ui 
Central and Local Governments in all Pedera’ 

It may also be that, whatever lessons 
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EXPLANATORY. 


Englaiid and India may have teught one another 
or learned together, the time is at hand when 
closer study of other Constitutions may provide 
palatable solutions for problems which now aPP® 
weU-nigh insoluble. Indeed, once we admit tlian 
the British practice of democracy and responsito e 
government is not necessarily appropriate to 
other country, and perhaps particular y ° ^ , 

i eastern country, we widen the area of poll 
exploration and open new vistas of suggestion a 


expoTiiueiit. 

If this monograph opens a window towards 
any of these new vistas, its' author may claim 
that his work has not been wholly in vain. 
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The terms of this inquiry 
as an entity divided — or divisi 

India a Unitary ruled t)y di: 

State contemplating equipped wi 
federalism. - difieriiig powers 

they envisage the possibility of a 
The Goverxiinent oi India, in conteia 
takes the ivhole area to itself, and ae>: 
loced autonomy Only in the transferred 
Tta t is to say that, in constitutierii 
ance. the Goveriimeiit of India ecmies 

India is actually still a iinitaTy sta 

* 

the history of the Government of 
the course of other governnients in this, that the 
' central government came into being in response to 
the samt‘. call which brought a.bout tlie Aiiierica'n 
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Union and the Swiss Coniedera 
Presidencies of Madras, Bombay, and 

required, as time went on and proMems 

plied, a common head. Hence the creation oi 
the first Governor General in the person 


arxen 


Hastings. To-day the wheel has come iu 
cind the Presidencies demand a return of some 
not alb of their former powers. 
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NATIONALITY AND 


In oilier countries, too, tlie Central GovernmeBt 
is usually a lat e-comer in tlie field of national tis- 
tory, especially in lands witli federal constitutions* 

The Federal Gov- This is partly due to the fact 
ernment a late^ that the political education ot 
comer in national a people must have advanced 
Ustory. many stages beyond the mere 

alphabet of statecraft before they become awax'c 
of problems or ambitions of more than parocliial 
scope. It is only when the gradually rising stand.- 
axd of life has created wants which the small 


community itself cannot supply that the people of. 
one community form associations with those of bio 0 
neighbouring communities for the mutual satisfac- 
tion of such wants. When these groups of conri- 


munities, united by common interests but posses- 
sing no nolitieal unity of a visible kind, 

O JL -I t 

grown to a certain size, in numbers, wealth axxci 
territorial extent, then the problems of nation- 
ality, statehood, sovereignty, and government 
arise. It is hy the operation of sentiment ari.<l 
economies combined — ^witb the instinct of self- 


preservation as the final spur— that nations acqixi re 
their first sense of nationality, and subsequently 
experience the need of institutions to embody, 
protect and sustain it. It is almost certain tlmt 



UNITY. 


I**? 


tlie strength of a common sentiment^ even if 
to the enlightened self-interest arising from 
Tnv.ii economic ends, would never have availec 






40 


.. 42 


are to Ot 

‘ 


t o overcome the conservative inertia 
patriotism of the lesser communities and to coiii|: 
tlicm to create the greater put of ti 
part of themselves, if fear had_ 
sword into the scales. Unity is 
tlie lesson taught to every divided 
enemy at the gate. 

Whence, it may he asked. 

And of what is it made ? In 
this is no superfluous question ; for t 

Whence does Unity found in her 
coyyie 'i ments which 

i£ they have not actually destroyed 
and the sense of common nationa ’ 
peoples and other times. It is 
tinent, before examining the 
national unity has been partitioned by 
autonomy, to trace the fact of umt}' 
bodiment in political institutions to its soi 

On this question liistorians a 
have wrestled in dispute ever since it first emerg 
to the light of day after the decay^ of the 
Eoman. Empire and the first awakenin 
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BXPLANATOEY. 


Eiiglaiid aid India may tave taugit one anotliex 
ox learned togetlier, tlie time is at kand wken a 
closer study of otker Constitutions may provide 
palatable solutions for problems wkick now appear , 
welL-nigb insoluble. Indeed, once we admit that 
tbe British practice of democracy and responsible 
government is not necessarily appropriate to 
otker country, and perkaps particularly to an 
eastern country, we widen tke area of politica 
exploration and open new vistas of suggestion and 

experiment. 

If tMs monograph opens a windo'W towarcls 
any of these new vistas, its’ author may claim 
that his vrork has not been wholly in vain. 
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CHAPTER II. 

■ Nationality and Unity, 

Tke terms of tkis inquiry presnpprose 
as an entity divided — or divisible — into 

India a Unitary ruled by different goV€ 

State contemplating equipped witb tbe 
federalism. differing powers. In 

they envisage the possibility of a federal 
The Government of India, in contemuoraT 

* x, 

takes the whole area to itself, and aeknoui 
local autonomy onlv in the transferred subjects'’ 
That is to sav that, in constitutioiial 

I,, ^ 

anee. the Government of India come 
India is actually still a iinitarv state. 3foreover 
the history of the G overriinent of 
the course of other govsrnnients 
central government came into being ia res 
the same, call which brought about the A 
Union and the Swiss Confederation. Tiie 
Presidencies of Madras, Bombay, and Benga 
required, as time went on and- problems multi 
plied, a common head. Hence 
the first Governor General in the person of 
Hastings. To-day the wheel has come f 
and the Presidencies demand a return of 
not all, of their former powers. 
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In otlior countries, too, the Centxnl Go vein inept 
is usually a late-comer in tlie field of national bis- 
tory especially in lands with federal constitutions. 

rr,,’ -CT j i n This is partly clue to the fact 

ernment a late- that the political e due ation oi 
comer in national a people must have advaxxeeu 
history, many stages beyond the mere 

alphabet of statecraft before they liecome aware 
of problems or ambitions of more than parocliial 
scope. It is only when the gradually rising starrd- , 
aid of life has created wants which the small 
community itself cannot supply that the peoplo o : 
one comiminity form associations with those of 
neityhhourins communities for the mutual satisfor*- 
tioS of such wants, men these groups of com- 
munities, united by common interests but posses- 
sing no political unity of a visible kind, 
grown to a certain size, in numbers, wealth and. 
territorial extent, then the problems or nair-ion- 
ality, statehood, sovereignty, and governxxi.C3iii» 
arise. It is by the operation of sentiment a.’"' 
economics combined — with the instinct of 
^ preservation as the final spur — that nations accptx.ire 
their first sense of nationality, and subsequen tly 
experience the need of institutions to emloocly , 
protect and sustain it. It is almost certain "t/Ixixt 




tlie strengtli of a eoiinnoB. sentmieiit . ev€ 
to tlie eiiliglitened self-interest arismg f 
mon economic ends, would never liai 
to ovexconie th.e conservative inertia 
patriotism of tlie lesser communities 
them to create the greater out o 
part of themselves, if fear 
sword into the scales, 
the lesson taught to every dn'ided 
enemv at the sate. 
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¥7hencc, it may be asked. 

And of what is it made ? In 
this is no superfluous question : for tnere are 
Whence does Unity found in her social iabi 
come ? ments which have clist 

if they have uot actually destroyed, the 
and the sense of conimou natiouality in 
peoples and other times. It is therefore noti 
tinent, before examining the process 
national unity has been partitioned by p 
autonomy, to trace the fact of unity and 
bodiment in political institutions i 

On this question historians a 
have wrestled in dispute ever since it 
to the light of day after the decay of t' 
Roman Empire and the first awakening of 
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In other countries, too, the Central Government 
is usually a late-comer in the field of national liis- 
tory, especially in lands with federal constitutions. 

TU Federal Gov- This is partly^ clue to the fact 
ernmmt a late- that the political education ot 
comer in national a people must have advancou 
history, many stages beyond the mere 

alphabet of statecraft before they become aware 
of problems or ambitions of more than parocliial 
. It is only when the gradually rising staind 
of life has created wants which the s 
community itseH cannot supply that the people 
one community form associations with those of t lie 
neighbouring communities for the mutual satis f a c- 
tion of such wants. When these groups of coni- 
iniinities, united by common interests but possen- 
siiig no political unity of a visible kind, hrive 
grown to a certain size, in numbers, wealth rtrid 
territorial extent, then the problems of nation- 
aiity, statehood, sovereignty, and governiri<5id 
arise, it is by the operation of sentiment fi.rul 
economics combined — with the instinct of 

Viition as the final spur — that nations accj li i re 
st sense of nationality, amd subsequeii tJy 
experience the need ^ of institutions to embexi y, 

sustain it. It is almost certain 
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tlie strength of a common sentiment, even if allied 
to the enlightened self-interest arising from coni- 
TiKui economic ends, would never have availed 
t o overcome the conservative inertia and local 


patriotism of the lesser communities and to eonipei 
tin cm to create the greater out of the sacrihce of 
part of themselves, if fear had not flung its 


sword into the scales. '‘Unity is strength '’ is 
ttie lesson taught to every di\dded people by the 
enemy Sj t the gate. 


Whence, it mav be asked, does unity eonie ! 
And of what is it made ’? In India, of all lands, 
tliis is no superfluous question ; for there are to be 
Whence does Unity found in her social fabric ele- 
conie ments which have disturbed, 

if they have not actually destroyed, the unity 
and tlie sense of common nationality in _ other 
peoples and other times. It is therefore not imper- 
tinent, before examining the process whereby 
national unity has been partitioned by provincial 
autonomy, to trace the fact of unity and its em- 
bodiment in political institutions to its source. 


On this question historians and philosophers 
have wrestled in dispute ever since it fi.rst emerged 
to the light of day after the decay of the Holy 
Homan Empire and the first awakening of European 
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nationality and 


■aationalism after tlie Reformation. The Middle 

Aees knew neither nation nor 

NatiaiMl Save- c^-,r^>ro-irrn+v we 

reignty a modern con- state nor sovereignty as i^e 

ception. know them. To the citizen 

of Franklort, as to the citizen of Verona, tb.e 
powers above him were Rome, the Church, an 
Rome, the Empire. Only after the release of 
Europe from the all-embracing grasp of tne Enipixe 
did sovereignty as a roMoml conception^ appear , 
and the course of national development in difter - 
ent uarts of Europe led to very different resu..-bs. 

A succession of powerful kings made France one 
of the most highly centralised unitary states in 
the world. At a much later date the comwne 
■ genius of Mazzini, Garibaldi, Cavour, and Ivrng 
Victor Emmanuel, achieved the same result . 
italv. Meanwhile in England, from the Wars of 
The Formng of the Roses down to the BaVtle 

Unity of Cullodeii Moor, the sa'ii'in 

process was at work, the movement towards ui.iiVy 
finding its instruments botii in great monai- cl.i.i 
and iu popular movements. Germaiiy made . .l or 
way to national unity by slow stages, and t. 
to-day the sense of that unity is not so secure a.w m 

gome other countries. The protagonists in xer 
progress to a united Germany were her thinkers 





and poets wiio cieated the 
and prepared for Bismarck the 
triumphs. 

The compelling force which 
all these cases — as in thos 

Switzerland, not to niention other 
of foreign attack. The hostility of Sc 
"France made Fngland one : the 

....on the Anvil of eastern 

her militarT sot ere 
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Fear. 

for conc[uest, united France fron 
Pyrenees : fear of. inTasioii from 
alike drew the Germaii States 
dread of Knglish jiower made 
nies of America come together to 
can Union ; and had there 'Dee 
Austria there would haTe been 
CaTOUir, and Italy would have 
ever, in a fashion very diilerent 
recounted in the four eloquent v 
Macaulay 
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No'w, if f6&i of forsign atfacli fore 
some enduxing b.a'bitatioii for tlaeir 
the form of a powerful State, it is Esot tlie 

promoter of imity. It is only 
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nationalism after the Eeformation The Middle 

, Ases knew neitlier nation nor 

National oove- & ^ we 

reignty a modern cm- state nor sovereig y 

ceptim. Imow them. To the citizen 

of Frankfort., as to the citizen of Verona, tire 
powers above him were Eome, the Church, 

Eome, the Empire. Only after the release of 
Europe from the all-embracing grasp of tne mpiYt} 
did sovereignty as a rational conception appmr ; 
and the course of national development in diifer - 
ent parts of Eiu'ope led to very difterent results. 
A succession of powerful kings made France oiie 
of the most highly centralised unitary states in 
the world . At a much later date the combine a 
■genius of Mazzini, Garibaldi, - Ca'v our, and viiij, 
Victor Emmanuel, achieved the same result lor 
Meanwhile in England, from the W a,rB of 
Th‘> Forcing of the Eoses down to the Battle 

Unity. ^ of Culloden Moor, the sa.ine 

process was at -work, the movement towards unity 
■finding its instruments both in great monai.'Cili.i 
and ici popular mo-s’ ernes ts. Germany made li cr 
way to national unity by slow stages, and oven 
to-day the sense of that unity is not so secure as in 
some" other countries. The protagonists in Ixer 
progress to a united Germany were her thinkers 
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and poets who created the ideal with their pens 
and prepared for Bismarck the field of his greatest 
triumphs. 

The compelling force wMck proved decisive in 
all these cases — as in those of America and 
Switzerland, not to mention others — was the fear 
of foreign attack. The hostilitY of Scotland and 

O 

France made England one : the defence of her 

on the Anvil of eastern frontier, as much as 

Fear, her military sovereigns’ desire 

for concj^uest, united France from Calais to the 
Fjirenees : fear of invasion from east- and west 
alike drew the German States together : the 
dread of English power made the thirteen colo- 
nies of America come together to f orm the Ameri- 
can Union ; and had there 
Austria there would have been no Garibaldi, no 
Cavour, and Italy would have achieved unity, if 
ever, in a fashion very different from that which is 
recounted in the four eloquent volumes of George 
Macaulay Trevelyan. 

Now, if fear of foreign attack forces men to find 
some enduring habitation for their patriotism in 
the form of a powerful State, it is not the only 
promoter of unity. It is only because the 
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appca-iSLUCG of danger on the liorizon brings out 
what is coramon to all, namely love of counhryj 
that union takes place. 

Love of country, or patriotism, is compounded 
of many things- — sentiment, historic associatioios, 
community of economic interest, attachnieiit 

Nationality and to the soil itself,^ trials 
patriotism. triuiriphs shared in conanioir, 

— which when welded together make nationalitiy * 
Love of country is an affection, nationality 
intellectual conception in which it is cast by ^ 
tical science. It has been defined many timoB, 
but never to the complete satisfaction of those 
who know^ what it is and how it can sway t-he 
hearts of men and move mountains. A nation 
has been defined as a body of people united by a 
corporate sentiment of peculiar intensity, intiina cy 
and dignity, related to a definite home country ’ h ; 
That is a passable definition in which the essentials 
are the unity, the corporate sentiment and tdie 
definite home country. These factors may be | ^.re- 
sent in a Scotsman for instance, both in relation ho 
his nearer and dearer homeland of Scotland an ci in 
relation to the larger patria of Britain. Here t:wo 
patriotisms are happily inter\voven in a manxier 
far more complete than that in which a Bengal i cum 
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say that he belongs to the whole of India 
whole of India belongs to him. It is because 
tile f usion of two patriotisms that Great Britain is 
truly a United Kingdom : and it is because that 
fusion is far from perfect in India that Indian 
nationality is as yet no more than adolescent. 

The absence of nationality, or its decav, or even 
its adolescence, is a condition in which it is not 
proper nor even possible to create enduring political 
institutions, whether federal or unitary, if those 
institutions are to depend for any of their vitality 
on the popular will. The life is not there, or is but 
awaking. Only those ’’ says ]\Ir. Alfred Zimmern, 
in his Nationality and Government”, who have 
seen at close quarters what a moral degradation the 
loss of nationality involves, or sampled the drab 
cosmopolitanism of Levantine seaports or Ameri- 
can industrial centres, can realise what a vast re- 
servoir of spiritual power is lying ready, in the form 
of national feeling, to the hands of teachers and 
statesmen, if only they can learn to direct it to wise 
and liberal ends.” 

The influence of language is not to be ignored- 

A common speech is so great a 
harmoniser that it must he 

por Cant f actor, . i i i .r. 

given a place high among the 
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forces which create national unity. The actiio*! 
place which language occupies both in the detBX- 
mination of nationality and in the promotion of 
national unity is a subject on which sociologists 
and historians have long disputed but the facts are 
sufficiently clear to leave little room for doul.)!'* 
There are many lands Switzerland, the 
States, the Union of South Africa, — in which c>ne 
political allegiance covers many tongues, and hi 
which therefore the spoken word is not necessar ily 
a guide to the political faith of the speaker. 
'Fvom these instances we may conclude that, whin: 
a common language is a powerful agenc.y in 
creation of national unity, it is not indispeiisal 
to political co-operation. A common langua,i;?e*? 
however, can only be dispensed with wdiere tli.o 
languages spoken in different parts of any partio it * 
lar country arc, each and all of them, adeqiicrbc^ 
vehicles of economic and political thought, not to 
speak of the higher literary forms necessaiy in t 
arts and letters. In this sense a common 

■f * 

is of course, indispensable to India, since none <>t 
the indigenous languaees has anv chance of I h? • 
coming the lina-im franca of the whole Iiidicm 

CP 

Empire. Therefore, whatever in future may be t» i le 
language; of provincial autonomy in India, English 
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English the fede- is and will remain tlie federal 
ral language of language and as sucli one of 
India. ^ ^ the greatest of aU tie instra- 

ments in the making of Indian unity. 

The strongest federal unions are those in which 

Local patriotism l^cal partriotism finds a com- 

the founMtion of fortable place within the em- 
an endurzng federa- brace of the larger national pat- 

riotism. In India the larger 
patriotism is represented not only by India as a 
whole, but also, though in a still undefined and in- 
secure sense, by India’s relation to Great Britain 
and to the British Empire * and one reavson, among 
many, why Indian politics are so unstable is to be 
found in the uncertainty and inequality of this 
relationship. The word inequality ” is used here 
not in reference to political rights, but to the fact 
that the magnetism of western influences, of which 
Great Britain is the agent in India, is so powerful 
as almost to overbalance the Indian mind. I recently 
found an extreme case of this in The Caliphs' 
Last Heritage ” by the late Sir Mark Sykes, M.P., 
who was once addressed as follows by an indivi- 
dual in Kurdistan : — 

** He said he was studying to be an ethnologist, 
psychologist, hypnotist and poet : 


A 
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admired Renan, Eant, Herbert Spencer, 
Gladstone, Spurgeon, Nietzsche, and 
Shakespeare. It afterwards appeared 
that his library consisted of an adver- 
tisement of Eno’s Fruit Salt, from which 
he quoted freely. He wept over what he 
called the 'punishment of our great 
nation,’ and desired to be informed how, 
in existing circumstances, he could elevate 
himself to greatness and power ”. 

The moral of this gentleman’s derangement needs 
no pointing ; but its translation into practical poli- 
tics for India will entail the long pursuit of a deli- 
berate and far-sighted policy both in education 
and in economics. If Indians, while acquiring 
English as then political language and adapting 
British political practice to their owm country, 
allow the roots which attach them to their ov/n 
local soil to wither, then Federal India will have 
no more than an empty administrative meaning. 
Fortunately, the time is long past when the Com- 
mittee of Public Instruction could say that " the 
vernacular languages contained neither the litera- 
ry nor the scientific information necessary for a 
liberal education,” or when an educated Bengali 
himself could meet an English behever in the 
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possibilities of the BeiigaU lang- 
SignificancQ of fit retort that '' any- 

revival of Bengali. gaid or written in the. 

vernacular tongue wo'^d 

tmence ol tlie medium through which it was con- 
' veyed’ ’ . Through the combined agency of Indian 
s^hola^s British missionaries and British admm- 
istotors, the Bengali language has, in the 80 years 

since those words were 

from; a fantastic ™nt.c®‘ toto a^ ide 

fuU of unmeamng, 1 am pedantry m . 

o* thom^ht with “ a new status and a classic dig- 
” Tt may well be asked how a monograph 
Si provincial autonomy comes to concern itself. 

Oil anr'h t,hftSe.s 


The iustihcation lies m mo , 

ions If the revival of Bengali patriotism, under 

whatever influences, has produced tne result 
described above ; and if, m each Indian pro- 
vince in its own appropriate maimer, a similar 

rbvTIrowSt skrUpcct tben the fc.u.dn- 

^ f of provincial self-government. It is 

skScant and full of hope for the future that, 

while many individual Indians have allowed 
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themselves to be uprooted from their native count- 
ry by the attractions of western life and thought, 
the renaissance of Indian life, which is so marked 
a feature to-day, has proceeded parallel to, and 
contemporary with, the rapid adyance of western 
influence throughout the East. The spirit of that 
renaissance, when grown to its full stature, will 
be the life-blood of provincial self-government. 
It is because this monograph is concerned as 
much with the spirit as with the letter that this 
apparently intrusive paragraph finds a place in 
its pages. 


In most federal unions, however, the problem 

was* not the iiiaintena.nce of a local patriotism 

against undermining influences, but the education 

of local patriots in the benefits of union. The 

reasons why union has so often taken a federal 

form are plainly v/ritteii in the geography and the 

iiistorj^ of the federal countries we are considering. 

• 3 *’ ■/>* l^he thirteen colonies of the 

give Union a federal boast of America, ioT 

form, instance, grew up in indepen- 

l^he one from the others , 
separated by great distance and peopled bv citi- 

zens of vCTy different origin'. The climate of 

Boston differed from the climate of Savannah no 
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moxG ijliSjH tilic Bosijoiiistii liiins6lf diiSBroci fxoni 
ijlio g6iiijlcni€i»ii of Sonijli G&rolinsi . 3 >nd. ^ if^ tuB 
Eliode Islander was a puritan and democratic indi- 
vidualist, tlie Virginian was a patrician and a 
cavalier to liis very tiiarrow. V/lien some lorm 
union was forced upon tlie colonies, tliese differen 
ces in habit and outlook made a unitary govern- 
ment impossible and exerted a determining influ 
ence upon the character of the federal Oonstitution. 
So in Switzerland, each Canton grew in stiixci> 
independence in its home of mountain and valley 
and, only when compelled by the instmct o sei^- 
preservation to join forces with its ' bom.>. 




it IT? c 


it yield even the meagre f ecieral rights oi tai.e^- tv 

Constitution to a blational - Governuient. it i 

been held by the apologists of Swiss kcei ^ obb - 
niy that, after the Eeformation, the fewiss 

deration only survived the strife between Catuoiic 
and Protestant because its loose bonds lay hgnt-./ 
on both . The Catholic Canton : indeed long with- 
stood the growth of federal power, but eventual} , 
if tardily, in 1874, consented to pay the small puce 
required for the establishment o* 
ernment. 
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CHAPTER III. 


The Equilibrium of a Federal State. 


AutoDomy, in the seiise of its original G-reek 
derivatiori means the condition of an entity which 
is a law unto itself, or makes its own laws. It may 
almost be said therefore to describe in classical 






terms that undefined political or personal 
. .. which, for India, is expr^ 

Meamng of auto - . , , , , , A,, 

> 2 ^^ in the term Dwarai . 1 here is 

however no conceivable huma.n 
circumstance in which the word can be used in 


an absolute sense to describe actual conditions, for 
the limitations to which it is subiect are obvioirs. 

C C ^ • 

A State ”, says my friend Mr. Alfred Zimmern 
in his Nationality and Government (page 66) ca»n 
be defined in legal language as e, territory over 
which there is a Government claiming unlimited 

even' this apparently Sovereign 
entity undergoes limitations of all kinds in its 
intercoui'se with other States. How much mox^e, 
then, must a territory which is a part of agre< 3 »tcr 
whole and recognises its obligation thereto, fox^c- 
go all claim to unlimited authority and in retiix 11 
for benefits conferred by a federal partnersh ip 
with others, accept a more confined scope for its 




federal state. 

action? Thus the condition 
Antonamy cannot ^,]iich the woxd autonomy con- 
■,e absolute. notes can only he defined in 

berms of that -wliich surrounds it. It is 
appropriate to bring it out oi the region of theory 

into the world of fact. _ 

Autonomy is defined by one authority as 

•v«.tiotq 1 frppdom from external restraint, 
general, treeaom ^ ^jjjch 

government, by another cs a po 
the citizens of any state manage their o^n tj 
ernment ”. But it is significant that the &st 

«uthoritT co»ttoues his by «'5yf 

“ the teim is usually coupled ^oh a 

admiifistrative ” or “ limiter 
viBCial 5 local aaima r y-x-t wVi 

but whatever it is, it introduces an e.ei • 
crives the substantive autonomy a p.iv.b,( 
fnstead of a theoretical signfiieance. 

There are here two factors in tne 

of which forces wlrich they 

briuin IS estab s ’ ^ ^ mstabihty. The word 

rcpTCSCiit, the :sY^-nrmirig3te * lor. 

equilibrium is perhaps not quite 
- by its very iatin opgm, n o-g 

•7 *7 * ?!/? rfoQ+Q ftlT 0^^013i 8^ 3jliC0 o£ 

Equilihr'imn he- gests an e . r antral 

tween central loower gc^les between tn _ ’ 

and local liberty, autliority and tlie siiDordina e 
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territories; but, m fact, that balance can Devei 
be truly even and must incline towards the cert 
ral authority in all that is essential to the exist 
ence and security of the State, If equilibriixiri 
may be taken to mean, not the even balance oi 
the scales, but a state of rest or stability produced 
by the counteraction of two or more forces, it is 
appropriate : for, without predicating an equality 
of power or interest between the two parts of tliis 
constitut onal equation, it presumes a state of 
eqmpoise or contentment which may guarantee tlie 
whole system against violent disturbance from 
^tiim. This apparently abstract disquisition is 
introduced here as a reminder that, if the health 
Oi a *eaeral state rests upon the reasonable satis- 

° ambitions of each of its members, its 
^eiy iiie js at stake in the character and power of 
tie ce»al ..thoritj, 1. tie Triieh prov«fc tm ly 

ii-^s it, Tile fish rots from the head down 

This truth may seem to be so well established as 

!° emphasis nor repetition, but th e 

_^e.penence oi e^ry nation that has ever enga.gecl 

fot making a constitution 

^ basis shows that the geia- 

- 5 mm thin.r 

--nu us expression m the terms of a constitution 
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quite another. Men will always be found ready 
to assent to a proposition in the form of an 
abstract resolution which they will resist _ in the 
form of a binding statute. This resistance, 
offered to an aggrandised central authority , is 
part of the defence of liberty and has been made 
the subject of some fine political oratory, which 
however requires the corrective of a secure 
knowledge of those accidents which rnay befall — 
and have befallen — Federal Constitutions in the 
making. “ The State ”, says Mr. Harold Laski 
in his Foundations of Sovereignty, “is an absorp- 
tive animal ; and there are few more amazing 
tracts of history than that which _ records its 
triumph over the challenge of competing groups ”. 
No doubt But it has rarely happened wf*'' 

fifXOUT) it 3* SOC13 j 1 cls^SS in EllTOpG 

or a recalciteant Colony in the process of becom- 
ino- a State in America— has failed to exact a 
penalty of some sort from “the absorptive 
animal ” which impaired its strength. The classic 
battlefield in this war is the Umted States ot 
America, and the most heroic figure in it, 
Alexander Hamilton. 

Early in the career of the North American 
Colonies the need for consultation and united 
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action was experienced ; and far-sighted men, up 
and down the eastern coast of America, dreamed 
of a day when some form of colonial union would 
embrace the then jarring colonies. James II 
made an abortive endeavour in that direction 
when he sought to merge all the colonies 

Ainerican progress ^^rth of ^ the Hudson Eiver 
ioivards federal into a single province. Other 
'Pinion. attempts followed, from time 

to time ; and indeed there is hardly a state paper 
or private letter dealing with colonial affairs, 
between 1688 and 1789, from documents touching 
the Leisler insurrection down to Hamilton'' s 
letter to James Duane on the Government and 
the Constitution (1780), which does not reveal 
the preoccupation of the best minds of America 
with this problem in federation. Jacob Leisler 
himseit, merciless and turbulent tribune thab 
he was, saw clearer than many of his contem- 
poraries, when, in the ferment aroused iix 
America by the Revolution of 1688, he invited 
all the northern colonies to come together and 
make a plan of united action against Canada. 
(1690). Fifty years passed, each bringing its talo 
of difficulties to increase the gravity of tho 
problem and make a solution imperative, and ixi 
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1764, Beniamm Franklin, sometimes ^called 
“ most eminent American of tkem all , actv . 
carried a plan of colonial umon m ^ repre^J^ 
tive convention at^ Albany. , Tbe p 
tkrongli tbe opposition of tbe British 
ment ; but it contained other seeds ^ 

inasmuch as, bke tbe Jo t 

enabled a single recalcitrant member t 

the will of tbe whole union to nought. 

weak point of tbe system, ^ys 

in tbe “ Cambridge Modern 

™aea no infc-i 

dfcensT'ooold Ln onforce its dcdsio. 

ilfaotoiy province. 
by many of tbe colonists as ^ivin 
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liome government as givin^^ 

dence to tlie colonies 
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stripling of seventeen years, he captured ' tlie 
iinagination of New York by his eloquent defence 
of colonial liberties down to that early morning 
on the heights of Weehawken, when he lost Ixis 
life in a duel with Aaron Burr, Alexander 
Hamilton placed his marvellous talents at tlie 
service of the federal ideal, striving ceaselessly t»o 
persuade Americans that the one thing needf ul 
Hamilton and the was the creation of a gre4rt 
Federalist. Federal Government, equipped 

with powers which would enable it faithfully 
and adequately to discharge its duties as the 
central authority in an American Union. Bn- 
countering opposition from the local pride and 
particularism of individual states, soothing tlio 
fears of those who genuinely apprehended tlic 
invasion of indihdual or provincial liberties b}-" a 
too-powerfui central government, wiitiim per- 
suasive letters, by the camp-fires of the 
of Independence, to correspondents in all parl^B 
of the country, he developed the theme which ten 
years later found its fullest expression in tl 
classic pages of the Federalist — a body of con- 
stitutional doctrine, expounded in cogent language, 

which invites and repays^ oax study to thtis 
day, 
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On tke main issues of contxm^ 
prevails <i, and lias riglitly Deen 
oxeaijox of ijlie Const itntjion. 
taking kas its master spirit ; tke 
tke Convention wMck framed, i C 
of the United States and of al 
Alexander Hamilton . - 

Hamilton, the already 

master spirit oj the idea oi a 
American Gonstitu- definite , 
tion. stand domes 

foreign greed. He tad t 
kef ore tlie Convention, a forni-^or 
lie considered better tlian any 
but if be Knew tnat tbe n 
was still to be tbe maxiv. A 
created and establisbed, cic 
monwealtbs and establisbed 

of right 

But Hamiltobs victory was 

had placed beyond serious caviKte y— . 

pies of federation, if te had 
of an instrument of Gov 
Federal America security 
had not exercised the 
which had heen his 
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His victory incom- Within seven years of Jais 
pUte. death, Congress iindenniti^d 

liis structure at a vital poinr. It was part oi 
Hamilton’s policy, once the victory of the 
Constitution was won, to buttress the central 
edifice with allied institutions, financial and com- 
mercial, which should ensure stabilitv irnd 
continuity in the economic life of the nation. 
Of these the Bank of the United States of America 
was the chief. 


The First Report on Public Credit (1790) l ed 
in the following year to the establishment of the 
Bank, with a Charter granted by CongroBS. 

The Illustration Twenty years later tie renewal 

qf the First and of the Charter was ref’MBcd 
Second United by a Congress in which 
States Banks. enemies of Hamilton’s Fee I OT- 

alism were strong, and the Bank ex|>ired. i t 
was revived again in 1817, only t6 expire oTice 
more m 1857 at the hands of the same eneiiii e.s. 


For this short-sighted act the American peo|:)le 
paid a heaw price. During a hundred and one 
years, the rapid expansion of America pi^ovok eel 
conflicts of credit which, in the absence of iu iiy 
controlling authority in the banking world, l)roke 
out at times into the fever of financial panic 
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Tlie insecurity involved in tl 
actirdties of hundreds of ba; _ 
great and small, all over the country 
too clearly the wisdom of Hamr^' 
policy j but, despite periodical, tl 
determined, efiorts from time to time, i 
not till 1912 that Congress, by ' — 
federal "Reserve Board, seriously a 
repair tbe error of 1811. Rt en . 
Reserve. Act of tie former year was : 
act of penance ; lor it paW ii= tr; 
centrifugal preiudices of America in 
of no less than twelve Loc'’ 

Banks. At tie same time. 

First and Second United States Be ^ 
sequel in the Federal Reserve Le^siati 
teaches a lesson which is the sufticmg 
^•ion tor recallins the case here ; ana the 
of it for India needs no pointing. » he Lt 
ment and the people of India have ref 
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ttough forming no part of the national Con- 
stitution, none the less perform a vital function 
in the life of the State. 

If Hamilton’s victory was incomplete in hhc 
sense shown above, it was also incomplete in 
another and more vital respect. The writer in 
the Cambridge Modern History quoted above 
states that Hamilton knew that the mark whicli 
he set for himself and for his fellow-country irxen 

The original was too hi^h. 13^/ that 
cause of * the may, it fell short of perfection 
Civil War. or even of adequacy, in a 

matter so essential that the nation had to ]>;fy 
the price of it in civil war. The Constitution 
adopted in 1789 left the residuary pou'ers — a. rid 
with them a very great measure of sovereignty 

— in the hands of the States, and the final 
sovereign authority still in the people as a 
whole. The Federal G-overnment was assumed, 
and stated, to have no rights or powers except 
those explicitly conferred hy the Constitution. 
It thus enjoyed a scope less generous than 
Hamilton personally had conceived for it. 
Moreover, the scope of sovereignty and jurisdic- 
tion accorded to an individual State was in 
certain respects undefined. The Constitution loft 
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tke question open wlietTier, in founding a 
XJnion composed of individual Stat< 
States had or tad not pledged thems 
remain for ever within the Union, or 
they still possessed the right to deny^ 
tution and secede from the United 
this matter, Lord Bryce, in his An 
nronwealth, defends tne authors of t 
tion from the charge of lack of foresi 

words : — 






A. 


“ The Constitution was an insti 
compromise and there were _ 
which it would have been 
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The most critical ofalltliese questions was 
j.T,p Civil War which made the United 
» M toStrurtibl. Umon oi ind.etiue.il 
States.” To multitudes of American 
this conception of their Union as an 
ment of perpetual efficacy ” is p«haps 
deeply-rooted article of their pohtical 
of it Abraham Lincoln is the revered i 
None the less, its general acceptance 
one may say most-parts of the county 

clouded by the grudging after 

parts. The Southern States, formanv year., att 
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the Civil War, and indeed right up to our owi 
time, retained too often their jealous and siillea 
particularism. It is probably true that, up to; 
the day on which America declared war in 1917, 
the fissiparous tendency of the ’South was held; 
in check, less by any true Southern allegiance 
to the Union than by the proof of the Union’s 
power in the Civil War. It is certainly remark- 
able that the flag of the Union, i.e., the Stars and 
Stripes, was never allowed to be hoisted over tlie 
Home for Confederate Veterans in Richinoncl, 
Virginia, until the American Declaration of 
War against Germany eight years ago. 


Moreover, the history of the Volstead Act, the 
Federal measure by which the Eighteenth or 
Prohibition Amendment v/as made effective, 
proves that on a given issue a real conflict may 
arise between a Federal Government Mid a State 


and that in the course of the conflict all public 
respect for law mav vanish. Concurrent powex"£ 

fc/ .j, 

of legislation must have a place in any Federa,] 
Constitution but the recent course of licjiioi 
prohibition in America reveals some of the i-iskts 


which concurrercy entails. 

It may seem at first sight that the conclu- 
sions to be draVrTD from this passage of Americ^m 
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lii story eitiier do BOt appiy India or are 
already woven into ter constitutional fabric. 
There 'is enougt truth in this %hew to ma^e it 

7 • desirable to ofier some 

Indian conclusion ^nvm ^ 

from American fication for the iOrm v 

History. these introductory paragr 

have taken. Gcenerallj’ speaking, ^ 

Constitution, though unlike the British Con^- 
tation in respect of the fact that it rests utvit. 
the written Statute, none the less resembles 
former in the manner of its growth. It 
developed almost accidentally growing now 
now slow, according to the dcissUudes ot 
rins critical moments in modern n lan 
namely, if ever, has the Government O; « 

His Majesty’s Government engaged 

“unT-t-wacs qq r‘-OB^'t‘i*t''lItlOIIdsi pro UiC ...li 

responsibilities as 3 ouo^txtuLi i 

^ • j? rvF r^rmpinle as well b.ii 

Hf'riTiiTiBS! a folindatxOii 01 piincip - ... . • 

eSfice ®oS carefully deeigued 
State and the Governor General 

including the Report on Constitutional Rrfodm. 
the late Mr. Edwin Montagu and Lord Cheln. 

•almost invariably partiUar-almost 

the point of view ol a ^ 

momentary — situation in India i s- 
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Two pre-occupatioDS constantly fill tlie minds 
of the two Governments concerned with hire 
administration of the Indian Empire. First 
and foremost, the Government of India lias, 
at all events until recent’ times, chiefly coiv 
cerned itself with administration, and its 

Indian prc-occu- pre-occupation with this, filie 
pations are political essential executive function of 
ajid administrative, Government, has veiled from 
not constitutional, that since tllO 

Crown took over Sovereign responsibility for 
India in 1858, a constitutional problem of the first 
magnitude has been slowly incubating and has 
n ow reached a stage where a firm grasp of cor - 
stitutional principle is the only security agair*st 
costly errors. The second concern of His Ma,jes- 
ty’s Government and the Government of Iiiclia 


alike has ever been the political condition of Irid h%. 
The rise and fall of popular excitemer t, the 


gerous cross-ciiiTents of communal feeiiiig and t-Iie 
play of all those other forces that stir the waters 
of Indian life, constitute the major concerns of 
the Indian Government. Here and there in 


official hterature there appears the conception, of 
india as a laboratory of political experiment, and 
here and there the semblance of a genuine coxx- 
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stitutional argumeDt ; but tbe Hbraxy of 
politics geBerally is almost barreu of treatises 
text”boolrs solely devoted to tbe coustitutioijiii 
developmeut of tbe powers and respousibility of 
the GovernmeDt of India on the one hand 
the Governors in Council on tbe other, 
official in India knows tbe difference b etwee 
Governor-General and the Governor-G 
Council, because the differeace has a _ 
meaning for him in administration ; but the 
cussion of tbe relation existing between 
Secretary of State, the Governor- General 
Council and tbe Governors in Council, as a - 
blem not merely of administrative signiffc 
but of far-reacbing constitutional importance 
has only a theoretical value for him, and 

the motive for study is lacking. H6nc€ 

useful, before approaching tbe facts as they are, 
to return to first principles and to examine 
where possible, their operation in other countries 
which have concerned themselves with the 
blem of federation. 


A 

o 
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If at this point the objection is offered 
India is not a Federal State, the answer 
thoigh government in India does not - 
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Para^ra^ph live federal basis, the raw matei 
c/ the Precbrnhle’. ci for th.0 crGQjtioii of Si fociGi 
Finger-Post to Fe- constitution already exists > ai 
deralism. tlie first step towards iti w 

taken by Parliament, not perhaps as delibexatt 
or with as full a comprehension as the soler 

^ I 

language suggests, in the fifth paragraph oi t 
Preamble to the Government of India Act, “whii 
says: — 

And whereas concurrently with the gxadi 
development of self-governing ixi.stife 
tions in the Provinces of India it 
expedient to give to those Proviixces i 
provincial matters the largest iiicasii 
of independence of the Governixiient 
India, which is compatible with tlio di 
discharge by the latter of its owJi 
ponsibilities 

The next step in the solution of the Indii 
constitutional problem will bring us face to fat, 
with those very questions which the male era t 
federal constitutions in Germany, in Switssorlant 
in the British Dominions, ‘ and above all in tl 
United States of America, had to answer. 

It may also be objected that the emphaB is lai 
here and there in the foregoing paragraphs on tl 
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vital importance of a strong Centra 
is uiinecessar7 in India, and 
situation requires ratter tte 
ProTinces from Central control tlian 
tion of tie Central autioritv from 
encroachment. ^'\TiateTer tmti there 
tlais obj ection from tie immediate pra 
of view of tie nine Provinces, it really 
point whicL- I liave endeavoured to 
tiie foregoing pages, 
differently tian iitierto : — 

India is fortunate in being 
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wiatever federal problems may lie 
witi a Central Government alreadv 

V 




listed, and it is to te toped that v 
*be done to raise tie importance of 
and to increase tie scope of tteir a 

>Jk» 

powers, no one in India will forget 
fortune of the country in possessing 
G-overnment firmly established and well 
with essential powers. Wb ’ “ 
last resort, due regard being tad to 
personal and provincial, tte life of t 
preserved by tte power at tte Centre. 

Tte examination of tte relations 
Government of India and 
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raises immediately tlie question o{ 

provincial autonomy; and. it is the purpose o{ 
aograpii to describe existing conditiona 
down in Statute and Eule. Owing tc 
a somewliat careless use of language in contro- 
versjr the meaning of tlie phrase provincial auto* 

’ real meaning always clear, ft 

Auto- is loosely used to describe two 

separate conditions of pro- 
vinciai erovernment. In current political contro* 

wrongly covers both the freedom ox a 

%•> w "f "Ti 

vmcial Government from external control by 

nt of India and the internal politi- 
of representative and responsible 
The true meaning of the word 
interpretation. It is no doubt- 
word autonomy ” in both 
there can be no question of the 
te Province (or State) to any 
uperior to it; but a province may 
a^-jitonomy without what are 
free institutions. That is to 
meaning, provincial autonomy 
of the condition of domestic 
I in any particular province 
provincial autonomy, espe- 
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scope of this 6nq[uiry can have 
meaning but that which deriv4 from the 

^ Gfovernor’s Province to the Govern- 
India and. ultimately to the Crown 
represented by the Secretary of State 
Imperial Parliament. 


The greatest of all restrictions upon pro- 

responsibility of the 
State as the agent of the Sovereign 
Parliament for everything that 
government, either of India as 
^vlaole or of any Province. To trace the rami- 

of this restriction would entail a pro- 
longed study of the despatches 
of the Secretary of State dealing 
vdth those major Indian ques- 
tions, either Imperial or Pro- 
vincial, ;n which the Secretary 

of from time to time exercised the right 

of s-^P^rintendence, direction and control. These 

not form part of the material 
oxi.'tiX’^^^^d to me for the purpose of this enquiry, 
xio-T" 'would it be possible to deal adequately with 
*fcl3L<33L^ within, the short compass of a monograph 
of i^his character. Moreover it will probably be 
f onx^d that in many cases it was not the direct 


on provin- 
G'Utonomy is 

of 
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action, by despatch or otherwise, of the Secretary 

of State which hampered the action of any Pro- 

vincial Government at any particular moment, 

but the knowledge that the Secretary of State 

possessed the right and power to do so. A further 

field of enquiry of much the same kind lies ii 

the ^ correspondence between the Government oi 

India and the Provincial Governments on similai 
matters . 


Now^ Parliament in passing the Government 
of India Act realised that the pledsfe of August 
1917 could not be fulfiUed inrespL of the InL 

Relaxation of Provinces without some relaxa- 
control of Secretary tion of this control. Therefore 

under section Nineteen A, the 
Secretary of State is authorised to restrict by 
rule the exercise of his own powers of superintend- 
ence, direethn and control and did in fact 
make a rule dated the 14th December . 1920, by 

w ich these powers were to be exercised only foi 
the following purposes : — 

(1) to safeguard the admimstration of central 
subjects; 


(2) uo decide questions arising between two 
provinces, in cases where the provinces 
concerned fail to arrive at an agreement ; 
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(3) to safeguard Imperial interests ; 

(4) to determine the position of the G-overn- 

ment of India in respect of questions 
arising between India and other parts 
of the British Empire ; and 

(5) to safeguard the due exercise and per- 
formance of any powers and duties 
possessed by or imposed on the Secretary 
of State or the Secretary of State in 
Council, under or in connection with or 
for_ the purposes of the foUowing pro- 
visions of the Act, namely section 29A, 
section 30 (lA), Part VII A, or of any 
rules made by or with the sanction of 
the Secretarj^ of State in Council. 

The five clauses of this rule define the scope which 
a Central Government, under a federal constitution 
of any kind, would necessarily claim as its own for 
the due exercise of this responsibility. Indeed a 
Central Government could not well rest content 
with less, while it might easily claim more. It is 
true that the Central Government need not always 
itself exercise the powers in question. For in- 
stance, the greater part of the jurisdiction con- 
tained in clause 2 above, belongs in America not 
to the Federal Government, but to the Supreme 
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Court of the United States, which is of coum 
a federal institution. As a measure of provincia 
autonomy this relaxation rule must be regardet’ 
in the light of the already limited autonomy wliicl 
the Governor in Council or the Governor acting 
with Ministers or the Legislative Council of a 
Governor’s province actually enjoy in respect ol 
subjects — reserved and even transferred — confided 
to them. This part of the matter is reviewed ii 
chapter VII. 


The purpose of the Government of India ii 
requiring the preparation of this monograph, 1 
understand, is to make available as much as possibli 
of the material at present^ lacking for the exami 
nation of the constitutional position in India bj 
the Government itself, by the people as a whole, 
and eventually by the Statutory Commission 
The scope of the present argument is no more 
than an introduction to the study of the relations 
betwen the Government of India and the local 



. wherein actual contemporary In 
facts are stated, and an attempt is naadi 
describe the different ways in which othe: 

have sought or reached a solution of th 
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CHAPTEE IV. 

Seven Representative Federal Constitu- 
tions. 

Federal Constitutions vary in ctiaracter and 

The Variety of display in their variety the 
Federal GonsUtti- results of the struggle between 
lions. centripetal and centrifugal 

forces . Where the desire for union is strong enough 
to overcome the reluctance of each individual part 
to merge itseH in a complete unity, there the 
Constitution, as in South Africa, exalts the central 
power and severely limits provincial autonomy 
where that desire is not strong enough to do so, 
the Constitution, as in the United States of. 
America, explicitly assigns to the central autliority 
only those powers and duties, administrative,- 
legislative and judicial, '' which ” in Lord Bryce’s 
words, must be desmed common to the whole 
nation, either because all the parts of the nation 
are alike interested in them, or because it is only 
by the nation as a whole that they can be satis- 
factorily undertaken.” The whole residue of 
sovereignty, which in South Africa belongs to the 
Union, belongs in America either to the states 
individually, or to the people as a whole. The 
Canadian Constitution presents, generally speak- 
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Court of tlie United States, wMcii is of couii 
a federal institution. As a measure of provincia 
autonomy this relaxation rule must be regardec 
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the Governor in Council or the Governor actiii| 
with Ministers or the Legislative Council of a 
Governor’s province actually enjoy in respect o: 
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The purpose of the Government of India h 
reqfiiring the preparation of this monograph, I 
understand, is to make available as much as possiblt 
of the material at presenl^ lacking for the exami- 
nation of the constitutional position in India by 
the Government itself, by the people as a whole, 
and eventually by the Statutory Commission. 
The scope of the present argument is no more 
than an introduction to the study of the relations 
betwen the Government of India and the local 
Governments, wherein actual contemporary In- 
dian facts are stated, and an attempt is madt 
to describe the different ways in which other 

countries have sought or reached a solution of tht 
problems involved. 
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TIONS. 
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The Variety of display in tlieir t 
Federal Gonstitu- results of tlie struggle 
tions. centripetal 

# JL 

forces . VTiere the desire for union is stron 
to overcome the reluctance of each i 
to merge itself in a complete unity 
Constitution, as in South Africa, exali 
power and severely limits provincial 
where that desire is not strong enough 
the Constitution, as in the United 
America, explicitly assigns to the central 
only those powers and duties 
legislative and judicial, “ which ” in Lord 
words, “must be deemed common to 
nation, either because all the parts of 
are alike interested in them, or because 
by the nation as a whole that they can 
factorily undertaken.” The whole n 
sovereignty, which in South Africa belon 
Union, belongs in America either to the 
individually, or to the people as a whole 
Canadian Constitution presents, generally 
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ing, tiic cpntripctal cHaractpr, wiiile tlic AustradiRii 
follows morG nGarly tiic AnoGricRii iiiod.6l. Swiir 
zGriRnd again is jpciT ^xcclleucc tliG land of provincial 
MloEomy : Md, wMle ImpemI Germany waSj in 
Its time, such a hybrid as almost to require a 
special definition of federalism for itself, Republi- 
can G ermany has giv en herself something like tlie 
centralised government which Bismarck coveted* 

As a rule the Constitution of a Federal State 

recites in an early section the powers lefifislativ‘6 

or other, which belong to the Central Govern' 

ment, and thus ah tTiitzo reveals the balance of 

power within the state. The recital varies in 

form as much as in substance, as the following 

quo ations from seven representative Federal 
Constitutions will show" 


Section I of Article 1 of the Constitution of tlie 

U7iited States of States of America, 

America. adopted in 1787, though not 

that - ratified till 1789, 



All legislate e powers herein granted shall 
be vested m a Congress of the United 
States, wkch shall consist of a Senate 
^nd a House of Eepresentatives.” 
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Tie words “ herein granted ” reveal the fact 
that the Federal Legislature (Congress) is not the 
sovereign power but shares much of its sovereigntj 
with the States and the people as a whole, and in 
fact derives its powers solely from the people. 

T1i6 Coinnioiiw 63 »l'tli of Axistr&lisj Const-itiiliioii 

Act, 1900, declares in section 
Australia. 9, Chapter I, Part I, sub-see- 

tion (i) that : 

the legislative power of the Connnonwealth 
shall be vested in a Federal Parliament 


but this power is defined by the provisions of 

Chapter I, Part V, which limits the scope of the 
Federal Parliament to 39 subjects, with the addi- 
tion of such matters as the site of the Federal 
Capital. Moreover, Chapter V, sub-sections 106 
and 107, defines still further this limitation in the 

following words : 

106. The Constitution of each State of the 
Commonwealth shall, subject to this 
Constitution, continue as at the estab- 
lishment of the Commonwealth, or as 
at the admission or establishment of the 
State, as the case may be, until altered 
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in accordance with the Constitution 
the State. 


107. Every power of the Parliament of ^ 
Colonv v-rhich has become or becomes 
State, shall, unless it is by this Consth 
tution exclusively vested in the Parli^^*- 
ment of the Commonwealth or -with- 
drawn from the Parliament of the State, 
continue as at the establishment of the 


Commonwealth, or as at admission 
establishment of the State, as the case 
may be.” 


The efiect of these provisions is to leave the 
residue of power — ^as far as it does not still rest ni 
the Crown and the Imperial Parliament — in the 
hands oftheStatescomposing the Australian Com- 
monwealth. The Australian Constitution therefore 


partakes of the same character as the Constitution 
of the United States, and it is significant tliat 
the High Court of Australia (the Federal Supreme 
Comt) has shown a marked tendency to seek prc- 
cedents and analogies for the constitutional cases 
brought before it, in the judgments of the Su- 
preme Court of the United States of America more 
in any other source. 
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Tke Britisi. Nortk America Act, 186 
vests the executive Government of Ca _ 

’ the Queen and, section 17 

Canada. declares that “ there shall be 

One Parliament for Canada Section 91 

joaoreover runs as follows : — 


It stall be lawful for tte Queen, by and 
with the advice and Consent of the Senate 
and House of Commons, to make Laws 
for the Peace, Order, and good Govern- 
ment of Canada, in, relation to all Matters 
not coming within the Classes of Sub- 
jects by this Act assigned exclusively to 
the Legislatures of the Provinces , and 
for greater Certainty, hut uot so us ^ to 
fcstTict iho QcueTctlity of ih& foTogoiny 
tCTYfis of this Scctiofij it is hereoy declared 
that (notwithstanding anj^hing in tMs 
Act) the exclusive Legislative authority 
of theParhament of Canada extends to 
aU Matters coming within the Classes of 
Subjects next hereinafter enumerated. 

The important words here are but not so as 
to restrict the Generality, etc.,” which are the 
constitutional antithesis of the words herem 
granted ” in the American Constitution, and show 
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ftSiSSt LTrp "4,!L 

if ifLS 

British Colonie? 

ment in a TpT-*ila+- under one Govern- 

ii.enr. in a negisiative Union =’ a„ j rt.a Aoi 

itself section 8 ve<?fci .♦* Act 

in the Kitict ” >,;! executive Government 

power of the TTn’ ’ “the legislative 

Uniol’fuU®n?°“ of fBe 

“s !”■* 0«™ent „, tie u£o“ ” 

jects. The nrE« of sub- 

their deliberate tl T'^ f^o sections with 

Ordiva-nce-t nlare tt between Laws and 

El Eei^ m African Constitution 

other British Dominion. ^‘^■'■oation tiian an j 

Smherland. declares in its Pirst Ar- 




^of IsSerjfn?^ Cantone 

Switzerland united in the present 
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allance, namely : Zurich, Berne, Lucerne, 
Uri, Schwyz, Unterwalden (Le Haut et le 
Bas), Glaris, Zoug, Fribourg, Soleure, 
Bale (ville et Campagne), Schaffhouse, 
Appenzell (les deux Rhodes), St. Gall, 
Grisons, Axgovie, Thurgovie, Tessin, Vaud, 
Valais, Neuchatel et Geneva, compose 

together the Federatior..” 

The Third Article further declares that : 

“ The Cantons are Sovereign in so far as their 
sovereignty is not limited by the Federal 
Constitution, and, as such they exercise 
all the rights not explicitly delegated to 
the Federal Power.” 

Switzerland is thus the all but complete anti* 
thesis to South Africa. 

The Constitution of the German Empire (1871) 

describes the Empire as a Confederation but it 

Imperial Oer- was in tact a military a'liance 
^nany. dominated by one of its parts 

(Prussia) and, though enclosed in a political 
framework of Federalism, departing in many res- 
pects from the type of government usually re- 
cognised as federal. It finds a place in thi? record 
because it ofiers one or two interesting features in 
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might be free from all friction or hindrance due fc 
the interposition of State officials as the (poasiU 
mwillmg) agents of the Federal Government 
Thus the normal course of federal adminisW 
tion runs on a different plane from that of 4 
States. It is only where the normal course is dk 
turbed that the Federal Government may en. 
jach upon the^ otherwise protected autonomy 

withalhTr®^'}, jnterfen 

With a State w^hen it is his duty either to gi w 
to federal law or to exercise those discreti 
executive functions which constitutionally bejo 
to him (Articles II and IV of the Constitution). 

ft is the President’s duty to maintain the rf 
pubhcan form of government, and if any Stat 

State. It, Ae IS constitutionally bourn 

qx , restore it. Equailv if « 

Sttonirf legitimah 

Stv th of fheii 

necessarv K sustain his agents, if 

necessary by force of arms. MotbovIt con 
atitetionaUy speaking and apart from the question 

of negro slavery, the Civil War wj«q +n ^ i 
oce^on of the use of the armed force of the uS 
ppress an insurrection against the autho- 
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rity of the Federal Government. We may observe 
here that neither the secession of the eleven 
Sthern States in 1861, nor their absence from 
Conc^ress from 1861 to 1865, nor their inabihty to 
take part in the Presidential election of 1864, did 
anything to diminish the full legal powers of the 
Federal Government and of Congress the con- 
trary opinion of the Southern States and of some 
European Governments notwithstanding. 


The President has also the constitutional obli- 
gation to'employ the Federal army, or to require 
the assistance of the militia of another State on 
the request of any State, by the resolution of the 
State legislature or appeal from the State execu- 
.j^ive, in suppressing domestic violence. In 
1794 George Washington, as President, employed 

the CO nbined militia of 
^ ' Pennsylvania, New Jersey, 

timi with a State. Virginia and Maryland to quell 

the Pennsylvania Whisky Ee- 


bellion ; and Lord Bryce remarks that “ this, 
the first assertion by arms of the supreme author- 
itv of the Union produced an enormous effect on 
opinion.” In 1842, President Tyler called out 
the militia of Massachusetts and Connecticut as 
a precautionary measure during the Ehode Island 
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rebeUion led by Dorr : in 1877 President Hav, 

restored order in Pennsylvania by the' nse 

federal troops ; wbile in recent years, tliere tat 

been numerous cases of similar Pederal actid 

in West Virginia and in Colorado where arm^ 

force from without was employed to sustain tlj 

authority of those States during coalminh 
disputes . * 



The Jlational Government is in the last resoi 
the power that defends and preserves the Unioi 

The Federal Gov- Mr. Richard M. Venable o 
ernment the final Baltimore, in an essay entitle 
« 0 / ..e The Partition of Fo.: 

between the Pederal and Stati 

■' ^ can exercise all powei! 
essential to preserve and protect its ownexistenct 

and that of the States, and the con<!fi+n+inK i 
Klatmn of the States to itself an d to on e an othex ” 
If this IS so, and there is no reason to doubt he 
essential truth of Mr. Venable’s statement th 

of a State or a group of StaSStIt not e 
so far as to destroy the federal bafis of S u3 
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passage of ai3y such ameudmeDt and if moMA 

could uhe change only be effectpH i 
force. But in either evert and hr.fr, ■ 

probable ”, says Lord Bryce ’“the nha 

have passed upon the .sentiment.^ nf * 

has done its work and thaf f^’ , 

for new forms of political life ” If „ ;ii i ' 

that this most experienced observer of 4 
affairs is confident that a ■ . cif Anieiic* 

theoretical or unneeded it mav be fm- ti 

States of America, is not bvanv meo 

India since it points t/f' ^ ^ ® 

S' s“r4\”iLr'Ts?' 

community, the 

tides of disruption is a vSfe^’^ against 

•f tructed, is not 
the warnmg becomes urgent 
means to preserve national linitv t * 

Me and adequate. ity must be tan| 
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Tlip Federal Legislature of tlie United ^ates, 

composed of tte Senate and the Souse of Eepre- 

. sentatives, was designed by 

Tie Federal the men of 1787 to represent 

of American interests m two 
^Congress. different ways. The House 

of Eepresentatives is elected to _ represent the 

a -Durely numerical basis ; the Senate 

till recent years was elected by the Legislatures 
of the individual States to representithe interests 
of the States. Each State returned two Senators 
to serve in Congress ; and therefore, while the State 
oi -?ew York outnumbered the State of Wyoming 
Pv 5 to 1 in the numerical representation of the 
of Eepresentatives, their strength in the 

Si w» a„d is eqaal. The Senate 

is therefore the true federal House representmg in 
its origin the victory of the upholders of States 
Eight? and now, for various ic^^J^ 

sr peate. P-y " csr. 

wrf'h-i to Alldorse his executive ap 
Dossesses one rignt lo 

Jt» 
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pointments, it is longer-lived than the House oj 
Eepresentatives and possesses a continuity oi 
existence denied to the more popular body. % 
may remark in passing that, by the almost 
universal testimony of observers, since the States 
resolved to elect their Senators not by indirect 
choice in the State legislature but by direct 
election among the people at large, the charactei 
of the Senate has declined and the individual 
Senator, though usually older and more ex- 
perienced, ]ias _ tended to approximate more in 
type to the individual Representative. The 
moral will not be lost upon those who in the 
design of their Second Chamber may seek to 
provide an arena of elder statesmen. It is common 
knowledge that many an elder statesman has 

lailed to pass the arbitrary test of the platform 
and the polls. 


State law, not Federal law, governs the fran- 
chise of the United States. The State Legisla- 
ture selects the qualifications of electors both 

for its own elections and for 
those of the House of Repre- 
sentatives, and now also for 

. .L • Senate. The latitude left 

to the States m this matter is wide. A State may 


The Federal 
principle not ack- 
nowledged in the 
elector a I franchise. 
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. . Presidential electors for tlie Electoral 
appoint Its it pleases, tkougli m 

College, in ._g now all selected by popular 

point of fort “I Le of tie geneml fanoto 

election. ^’^„^_emarkable anomalies and cuiio- 
tbere ai® ^ tbe passage of tbe Nineteenth, 

sities. Tli'iis, ^ Amendnieiit in 1920j tlie 

01 w Oman woman snErage might 

vote of a Siat ? ^ spite of the fact that 

turn a Presidential admitted women 

no other Sfat® m the nemarkahle still the 

to the- poU. \ . ^i^ici. had admitted ahens 

vote tSw^not e&ens of tieUnited Stat«) 
(namely pe ^ . pj.o.^e the tur^g pom 

to the vote ^ Piesidential election. T^s 

in a closely com . -^nt the possihihty 

result has j^|e as to constitute a ven- 

of it is . “titntional secniity. 

taUebieaoim section 8, detoes 

Scope 0 / Fedfal of Eederal legisla- 

l^islation. Article 1, . — 

seciian S. rp,g Qongr ess shaU have power— 

SectvmS. no,>+ taxes duties, imposts, 

le lay and ^ita and pto- 

and excises, * P J defence and general 

JSire S'the United States ; but aU 
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duties, imposts, and excises shall be uni. 
form throughout the United States ; 

To borrow money on.the credit of the United 
States ; 

To regulate commerce witi foreign nations, 
and among the several States, and 
with the Indian tribes : 

To establish an uniform rule of naturaliza- 
tion, and uniioi'm laws on the subject of 

bankruptcies throughout the United 
States; 

•To coin money, regulate the value thereof, 
and of foreign coin, and fix the standard 
of weights and measures : 

To provide for the punishment of counter- 
feiting the securities and current coin 
of the United States ; 

To establish post-offices and post-roads !! 

To promote the progress of science and useful 

aitSj by securing for limiDed times to 

authors and inventors the exclusive 

lights to their respective writings and 
discoveries ; 
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To constitute tribunals inferior to tbe 
Court ; 



To define and punisb. piracies and felonies 
committed on tbe bigb seas and offences 
against tbe law of nations ; 

To declare war, grant letters of marque and 
reprisal and make rules concerning cap 
' tures on land and water ; 


To raise arid support armies, but no appro- 
priation of money to tbat use sball be 
for a longer term tban two years ; 


To provide and maintain a navy : 

To make rules for tbe government and regu- 
lation of tbe land and naval forces ; 


To provide for calbng fortb tbe mibtia 
execute tbe laws of tbe Union, 
insurrections, and repel invasions 

To provide for organizing, arming, and 
cinlining tbe militia, and for govf^ 
sucb part of them as may 
in tbe service of tbe U 
reserving to tbe States respectively 
appointment of tbe officers 





S 
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authority of training the militia accord- 
ing to the discipline prescribed by 
Congress ; 

To exercise exclusive legislation in all cases 
whatsoever, over such district (not ex- 
ceeding ten miles square) as may, by 
cession of particular States and the; 
acceptance of Congress, become the seat 
of the Government of the United States, 
and to exercise like authority over all 
places purchased by the consent of the 
legislature of the State in which the 
same shall be, for the erection of forts, 
magazines, arsenals, dockyards, and 
other needful building ; and 

To make all laws which shall be necessary 
and proper for carrying into execution 
the foregoing powers, and all other powers 
vested by this Constitution in the Gov- 
ernment of the United States, or in any 
department or officer thereof/’ 

Read with the Tenth Amendment (see pag'e 
18), this section explicitly circumscribes the liber- 
ty of the Federal Government and of Congress- 
The Constitution deliberately leaves the remain- 
ing functions and subjects, without defining 
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mi T> • 7 „ ttem, to the States and to 

Sovereignty left in the People as a whole, Wl.a 
the States and in the but one set of limitations wincb. 
People. are to be found in tte prohibi- 

tions of sections 9 and 10 

Section 9 ,— migration or importation 
of suck persons as any of the States now 
existing shall tbinki proper to admitj 
shall not be prohibited by the Congress 
prior to the year one thousand eight 
hundred and eight, but a tax or duty 
may be imposed on such importation, 
not exceeding ten dollars for each person. 

The privilege of the writ of Jictbcas coi'pub 
shall not be suspended, unless when in 
cases of rebelhon or invasion the public 
safety may require it. 

No bill of attainder or ex post facto law shall 
be passed. 

No capitation, or other direct tax, 

laid unless in proportion to the census 
or enumeration hereinbefore directed to 

be taken. 

No tax or duty shall he laid on articles ex- 
ported from any State. 

XT ^ 

M4r56HD 
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XT ^ 

M4r56HD 
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No preference shall be given by any reguK 
tion of commerce or revenue to the port 
of one State over those of another ; m 
shall vessels bound to, or from, one Stat 

be obliged to enter, clear, or pay diitie 
in an other. 


No money shall be drawn from the Tre4 
sury, but in consequence of appropria 
tions made by law ; and a regult 
statement and account of the receipt 
and expenditures of all public moiie 
shall be published from time to time. 


0 fatle of nobihty shall be granted by thi 
united States ; and no person holding 
any office of profit or trust under tlieni 
shaxl, without the consent of the Confirress, 
accepb of any present, emolument, officcv 
or titlej of any kind whatever, froii] 
any king, prince, or foreign state.'’ 

^0. ^Iso State shall enter into aiiv 
treaty, affiance, or confederation ; graii’t 
iCu ers of marque and reprisal ,• coiri 
m on ey j ,.emit bills of credit; make 

} Rg but gold and silver coin a 
en er in payment of debts ; pass any 
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bill of attainder, ex 'post facto law, or 
law impairing the obligation of contracts, 
or grant any title of nobibty. 

No State shall, without the consent of the 
Congress, lay any imposts or duties on 
imports or exports, except what may be 
absolutely necessary for executing its 
inspection laws ; and the net produce of 
all duties and imposts, laid by any State 
on imports or exports, skali be tor the 
use of the Treasury of the United States , 
and all such laws shall be subject to the 
revision and control of tne Congress. 


No State shall, without the consent of Con- 
gress, lay any duty of tonnage, keep 
troops or ships of war in time of peace, 
enter into any agreement or compact 
with another State, or with a foreign 
power, or engage in wai, uinesb aiduall^ 
invaded, or in such imminent clanger as 
will not admit of delay*. 


This division 

TM powers oj the 
individual Stales^ 


of functions leaves such vital 
functions of government as law 
and order, civil law, criminal 
law, local government, educa- 
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tioD, public, health, the raisiug of the militia, ani 
the_ general police ^ power, in the hands of eac{ 
individual State. “ The powers vested in eacii 
State ”, says Lord Bryce, “ are all of them origirii^ 
and inherent powers, which belonged to ' tlif 
State before it entered the Union. Hence the; 
are prma /flcie unlimited, and if a question ariae 
as to any particular power, it is presumed to b( 
enjoyed by the State, unless it can be shown to 
have been taken away by the Federal Constitu- 
tion ; or, in other words, a State is not deeniec 
to be subject to. any restriction which the Con- 
stitution has not distinctly imposed. The powers 
granted to the National government are dele- 
gated powers, enumerated in and defined by the 
instrumeirt which has created the Union. ITenet 
the rule that when a question arises whether the 
Nation al government possesses a particular power, 

proof must be given that the power was jjosi- 

gran ted. ^ If n ot granted, it isnot possessed, 

ecause he Union is an artificial creation, wh,ose 

go\ernment can have nothing but what the 

people have by the Constitution conferred I'lie 

presumption is therefore against the natiorral 

governmen m such a case, just as it is for the 
ctate in a hke case.” 
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lustration 
Detroit. 


To illustrate tlie bearing of tbc last sentence 

A practical il- “ ' foregoing paragraph 

from Lord Bryce quotes a case 

where a person Imng in Detroit, 

Micliigan , was prosecuted ' for selling oil for 

ligliting purposes at a lower flash point than 

that permitted in a certain Federal statute. Being 

an ofience against a Federal statute, the case was 

tried in a Federal district courts in that city, and 

the prisoner was convicted. An appeal was taken 

to the Supreme Court of the Dnited btates, which 

{United States v. Deivett, 9, 'W&ll. 41) held that, 

since the Federal statute invadea the pohce pov. er 

of the States in a manner not exiflicitly authorised 

by the Constitution , the statute itseli w as jnxahd, 

except in the District of Columbia and the 

Territories. The person con\flcted in Detriot 

w^as therefore discharged. 

On the other hand, the authority of the 

National government, in all 
Federal authority matters, over 

exercised directly. citizens of every State is 

and immediate, ‘^not exerted through the State 
organisation, and not requiring the co-operation 
of the State government. For most purposes 
the National government ignores the btates ; and 
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it treats the citizens of different States as being 
simply its own citizens equally bound by its 
laws. The Federal courts, revenue officers, and 
post-office draw no help from any State officials, 
but den^d directly on Washington. Hence, too, 
of course, there is no local self-government in 
Federal matters. No Federal official is elected 
by the people of any local area. Local govern- 
ment is purely a state affair.” 

determining the powers of Congress on 

Mow tJi6 liiiQ is i^he one hund s^nd of b, (ShOthe 
drawn hottvcsn government on the ohiiGnj 

d^al md State opposite methods have to be 
jurisdictions. followed. The presumptiojo is 

always in favour of the State ; and in order to 

90 

show that it cannot legislate on a subject, there 
must be pointed out within the four, corners of 
the Constitution some express prohibition of the 
right which it prima facie possesses, or some 
implied prohibition arising from the fact that 
legislation by it would conflict with legitimate 
federal authority. On the other hand, tHo 
presumption is always against Congress, and to 
show that it can legislate, some positive grant of 
power to Congress in the Constitution must 
pointed out. When the grant is shown, then 
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the Act of Congress has, so long as it remains 
on the statute hook, all the force of the Constitu- 
tion itself. In some instances the grant of power 
to Congress to legislate is auxiliary to a prohibi- 
tion imposed on the States. This is notably the 
case as regards the amendments to the Constitu- 
tion, passed for the protection of the lately 
liberated negroes. They interdict the States 
from either recognizing slavery, or discriminating 
in any way against any class of citizens ; they go 
even beyond citizens in their care, and declare 
that '' no State shall deny to any person within 
its jurisdiction the equal protection of the, laws.” 
Nowq by each of these amendments, Congress 
is also empowered, which practically m^ns 
enjoined, to ‘ enforce by appropriate legislation’ 
the prohibitions laid upon the States, Congress 
has done so, but some of its efiorts have been held 
to go beyond the directions of the amendments, 
and to be therefore void. The grant of power 
has not covered them.” 


The individual State in its turn stands on its 
own feet, and, except in extremity, relies^ upon 
the National government for nothing. It is 
the creation of its own inhabitants. They have 
mven it its constitution. They administer its 

O 
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the National government at but few noi^' 

i-at tne two should touch at the fewest possible- 

points was the intent of those who framed th 

Federal Constitution, for they saw that the 

contact, the less danger of collision. Their aim Wi 

to keep the two mechanisms as distinct anl 

mdependent of each other as was compatibi: 

mth the still higher need of subordinating foi' 

national purposes, the State to the Central 
government.” 

The subjects on which Congress and the State 

Concurrent Le- Possess concurrent' 

gklativi Power. power in legislation make some ' 

b6tw(.^r. of contact : 

Betw een the two authorities. If Cons-reas upHn^ 
within its constitiiti-ar>oi ^ congress, acting 

a .^''■°®™tionaI powers passes an Act 

latter a.ia. existing State statute, tie 

States to Tinao +R of the power of 

law rS op.ratto d a Stofc 

Fed«tal hw and enactment oj , 

is repealed ’ the ' Federal statute 

motf ?nT;e, nbino „ 5“”“'* 

leiiuires no re-enactment. 
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The Federal Government and the States possess 

SU, 0/ »■ powers to leg^lale 

CllTTCTlt Icffislcitioil* Up OH • 

(1) Bankruptcy ; 

12) The times, places, and mamiei of holdmg, 
^ elections for members of Congress, t.e., 
S^eHsites and R 0 pxes 6 iitati\GS , no 
the electoral qua-hfications of the electors 

themselves : 

(3) Pilotage and Ports ; 

(4) Taxation/^ but so tliat iieitlier Congress 

nor a State stall tax exports from any 
State 5 and so tliat neitiier any State fetad, 
except with the consent of Congress, 
tax any corporation or other agency 
created for Pedeial purposes or any act 
done under Eederal aiitliority, ^iior the 
ISational GcYermiient tax any State or 
its agency or ^crpeity.'' 

(5) Judicial XDowers, where a case may 
be taken either in a Pedeiai or in a 

State court. 


B . — In all cases of (1), (2) and 


N 

>3 


gives way to Fe 
)sence of it. 



x;, {Ci) above, ^ 

law, oj: oxiexates only in the 
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The actual working of tlie system of {■oiicun, 
rii , described in the tw« 

Bankruptcy laivs. , h. J ' can b 

shown briefly m tln^ case ol 
the power of the United States Congress “ to 

establish uniform laws on the subject 

of bankruptcy throughout the United States." 
Congress exercised this power and pas.sed uniform 
Bankruptcy Acts for the whole Union whicl 
automatically superseded any exi.sting Stab 
statute on the subject. At a later dati 
laws were repealed and the local legislatioi 
returned to life again, though not without a crop 
of cases in which the Supreme Court had to in. 
terpret the meaning of the Constitution for 
American banks and bankrupts (.see 
Orownin shield, 4 Wheat. 122, 

V. Grorely, 146 U. S. 303, etc.). 

The limitation of a State’s |)o^r(»r of taxation L 

Limitations on ^'cspect of Fe(l(»ral agencieg 
the power of an [see (4) above] is the re.sult, 

encroach on the n® “37 Provision 

I domain- ^ Constitution, 1, 
doctrine of judgiiKint liaiulecl 

iedpowers^\ by Chief Justice Marshall ir 

the case of hl’Culloch d 


1 90 : (ind 



'ge8 V, 



Federal domain 
the 

** implied powers 
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. f M^rvUnd (4 Wheat. ' 316) wherein the 
t^trine of “ hnplieh powers ” was propounded 

Congi^ i» ) aXted StaUm the 

established the eertaia eectieas 

St is chatter, the Bach was 
entitled to op^ ./l,ad opened a branch 

in T^Siat ont almerican an- 

?i„tity has called the - L » 

sOTCteignty , Vassed m J^tiag within the 

the circulation ot wtered otherwise than 

State of Marylanc <-e_ rpj^ Bank of the 

If in CSSSh “eSd of the fate f 

■ttatyland for P»y““‘ / " ,t, for non- 

seq^nent '“P“* therenpon sued the Bank 
payment. Ihe stat 

to recover m dv.bt ordered 

The Maryland com. ^ Bank appealed 

the Baft to Pf„' '1“ X 0“*°^ States. 

to the Supreme Boiirt or nu . j 

The facte of ^Srred Se losing 

s«es tights front Congress, whioh has 
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CNIWTIVM 



54-c4iXic^^^i. uuo jjaiiks’ i'lijtrrer, (n ils own lojnHl'i 

wliGrc it Stiw iVii op|)orf nn j{ V’ to iijuiipor if 
hamstring, the Federal a'nl huril \'. The tir 

heavy as uli\-iuii.s|y )„■ de.simip,' 

‘”’k ta close its doors a 

i » , . . ' 


to i 


8 






ill' i 



the ^ will of ( ’oiigrosH l)y ^ 
pivot of the ease wan tin 

iv;j 

V ongri^ss or 



enactment. 

charter of .uc oauK. mu t'..ngre.ss or d 

Congress not exceed its constitutional ,,ovvcrs 

granting the charter? Chief ,jusfi<-o Marshal 

supported by the nuaninuars opinion of 

Supreme Court, held that the ('h>irt..r 

the constitutional povYors V ,* 

c T , : povvens Oi ( ongrenn. hi « 

argument wliicli has b<>c*finiA nn*! ..r i i. 


o-—;— ueeoine orn^ of f. u, e*,,, 

cases m American constitutional huv. hcd.-ch, 

that since Congress has the oou-,>i- i , i 

I«iv IJ, h . 

and to provide for U ' •' ' 

ae U„iW States ; 'to 

among the sevorai Statee"'" ; ami ria.oov 
Congress is further empowered “ to o, , i. !‘n T'*' 

which shall be necessary and pniner for*' 

obviously iu\be powers,” i{, , 
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I, fiscal system and select its own agencies co 

.rnteit Now a Bank is a proper agency to 
,perate it. , Government in its fiscal 

olicv and, since it is a means appropriate and 
lainly adapted to, and not inconsistent with, 
the letter and the spirit ol the Constrtution Com 
„ress was within its constitutional “ 

ESst proclamation of the doctrine of implied 
owers which has had a profound influence upon 
institutional development in America. Chief 

Justice Marshall’s judgment had _an 1“!^® ^ ® 

down at a time when the authority of the Federal 
C overnment was by no means secure, it ^ y 
^trluathened the hands of the Federalists and 
Jriided a remarkable obj ect-lesson in the doc- 
trines which Hamilton and his coadjutors la p 

pounde . decision more effectu- 

ally than any other single 

Federal Government, put an en o 

opimoBB, then .PX'‘'“L tint 

S co-ordinate sovereignty, the sovereign power 
of the United States.” 
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The foregoing paragraphs do not prckad tj: 
exhaust the subj ect, 





The Dilemma of detail 

the Private Citizen. 







1 1 II 



j)icture^ o( the Atiieman 
Constitution in operation on it»s legislative si 




W' 


with some powers, exclusively allotted to Congress 
with others (a very large |)art of tlit‘ whole) be- 
longing by the implication of residuain' 
to the States, and with still a. third part 
lative jurisdiction sliared l)y l)oth. IxMore we 
pass to the relations of the tvvo (yxoariitivt? goverii* 
ments — Federal and State we may |)anse for a 
moment to consider the dilemma wliicli lM‘i’e not 
seldom confronts the [)rivate eiti/am. The iiulivi- 
dual citizen of the State of llhoih* Islamh a. state 
which has more than once carried partienla 
and individualism aoulnince fuid wlios<‘ 
have at times earned a< stilf-n(ayk(‘d name for thmie 
selves, *Ms also a citizen of the Unittvl States. 

This singular little ca)rurH<)riwea.It h, wliose arcn'i ig 
1,085 square miles (loss thari tha.t of Ayrslilro or Antrim)^ 
is of all the American 8tates that wllieli has furniglied 
the most abundant analogies to tlie nqmhiifjH of arit iquity 
and which best deserves to Iiavci its annalH triuitcfl of 
by a philosophic historian. I’he (‘Kam|)l<* of fusr dlHorden 
did much to bring the otlier Statins to a,<io|d. that h'ederal 
Constitution which she was licrself the last to accept. 
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I c* 


^ 1 '^xroaivino'lont alike have the right 

Providence* ; but where these two 

authority- s difcdg_^ p b of 

ence and t p^ Pbe Supreme Court, in the last 

correct c^du- ^ntTer 

will 1'-- fl".\Tp%n ^ 

tbe citizen shou _ leads him to the 

he may . .gn in extreme cases, to 

courts of justice and e\en, m 

">■ 


^aol 


Amono- many cases which 
A mong m auj' q. jg of America to illustrate 

imst^aiion : TM Lord hiyce re- 

Ordiname of Jan th ^ Pere. 

!rSe"«— C he city of San rta«, .0*- 

■Si iTiff under a Californian btatute, 

'pi'S^^^- ing un rbrecting that 

passed, in 18T6 “an gaol alonld 

every male yP™™ a,rival have Us kaii eUpped 

‘ immecliatelj on bi ^ ^ scalp. 

to a uniform length or one nui — TP^' 

; rhlTiTto the car-dal ot imoue 

* Tte reference ueia..' is 

•){ course 1 . . , uot the man. 

.J. Washington here is the cuy. 
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operated unequally and oppressivel}’ u|ion 
in contravention of the fourteeid It imn 



} I L II 


The aheriil, having, under thiK (vr(liiia.nci‘, cut of 
the queue of a Chine.Be priBoiu^r, Ho’ AIiIno 
sued for dainageB by tlie prisoiuvr, and tin 
holding that the ordinance ha.d launi pasned wM 
a special view to the injiiry <)f the C'hincHtn wlio 
consider the preservation of i lieii’ (panie a. 
of religion as well as of lurnoiii 




It 





(‘(1 riiai(%s, (lecii 

the ordinance invalid, and ga.\e judgimnd against 
the sheriff.” 


a 






« . # 



uxMi’ess^' 


<‘itizen inay be 

L Ik ' 



: ‘ Asceri^ain wla'^tlNO' tin'* Fade 

The Safe Buie c<)!]st.it ut.ioiiaJ (nc., snob 

for the Private Citi- as ( tongreBs has [lower to pagg), 

If it is, conforin your (‘( 


zen. 


to it at all hazards. If it is not,, {iiBreyar 




A la 



a,v 



Bn*i. 



i,.,iS(,\u: siiCj 


‘ BCninui' 






and obey the law of your Sl.ate.’ 
hard on tlie private citizen. 

a, d(‘li{ait(< fioint. of law as wh 
rress had power to pass pail icidjir statute 

question nuiy la* doubt ful iind 
have come before tlu‘ courts ? I inf, iii pfji,( 
little inc onvenicmce arises, for ( 'Onuia’ss aaid 
btate legislatures have leanit to ke(‘(i within their 
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, and the questions 
5 seldom such as need 



jjiiiu arise 
an 



.Sij 


respective s 
between them 
ordinary man.” 

“The same remarks apply to conflicts between 
the commands of executive officers of the National 

o'ove.rnniBiit on tne one liana, 

Conflicts between officials on 

Executive Officers. national 

officer is acting within his constitutional powers, 
he is entitled to be obeyed in preference to a 
State official, and conversely, if the State official 
is within his powers, and the national officer act- 
ing in excess of those which the Fedeia on 
stitution confers, the State official is to e 

obeyed.” 

“ The hmits of judicial power are more difficult 

of definition. Every citizen can sue and be sued 

AT iTirlipfiPdl Iboijli in ijli© courts 
The Jurisdiction mcucrea uuuu m u 

of Federal and State of his State and 111 the ec e 

Courts of Law. courts, b : t in some classes of 

eases the former, in others the latter, is the proper 
tribunal, while in many it is left to. the choice 
of the parties before which tribunal they will 
proceed. Sometimes a plaintiff who has brought 
his action in a State court finds when the case 
has gone a certain length that a point of Federal 
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law turns up which entitles either himself or 
defendant to transfer it to a Federal court, orti 
appeal to such a court should the decision ha?! 
,gone against the applicability of the Federal la»l 
.Suits are thus constantly transferred from gtati 
courts to Federal courts, but no one can evi 
jeveise the process and carry a suit from a FedtJ 
ral court to a State court. Within its prop(i| 
sphere of pure State law, — and of course the greaii 
bulk of the cases turn on pure State law, — theid 
is no appeal from a State court to a Federal courtii 
and though the point of law on wJiich the cd 
turns may .be one which has arisen and heed 
decided in the Supreme court of the Union, i| 
State judge, in a State case, is not bound to regaij' 
that decision. It has only a moral weight, suchni 
might be given to the decision of an English coutt 
and where the question is one of State law, 
whether common law or statute law, in 



State courts have decided one way and i 
Federal court the other way, the State judgt 
ought to follow his own courte. So far does tiii 
go, that a Federal court, in administering State 
law, ought to reverse its own previous decision 
rather than depart from the view which the 
highest State court has taken. All this seems 
•extremely complex. I can only say that it is 
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less troublesome in practice than could have been 
expected, because American lawyers are accustom- 
ed to the intricacies of their system.” 

Now, above and beyond the constitutional bi^r- 
inv of these considerations, whether legislative, 

executive or judicial, there is 
State Legislatures moral question arising from 
lose puhlic respect. esteem or dis 68^661X1 in 

wtiwh the citizen holds the legislative authority. 
Respect for law is natural to a law-abiding people 
which the Americans are, on the whole, 
does not and will not survive either repeated 
conflicts between the lawmaking bodies, acting 
with concurrent powers, or still less an excess of 
social legislation. The makers of the Ainerican 
Constitution, foreseeing the weakening eftect of 
conflict on both sides, deliberately laid out their 
respective fields of operation as well separated as 
possible ; but in leaxdng the large residue ot 
sovereignty to the individual States they gave 
the State legislatures so wide a 
its very largeness has proved t 
which some of them have not resisted. It has 
been said of the United States that, while the 
citizens of the individual States are tenacious of 
their State’s Rights, they are contemptuous of 
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those whom they elect to exercise tlieni. 
versely, they hold the Congress of tJie United 
States in higher esteem. I reriieriii)er well t' 

illuminating remark of a young politician in t 

State of Oregon, whose contempt for “ Prohibi- 
tion ’■ as a enactment was practically dig, 
played in his possession of a private still. Pve 
never heeded,” said he, the prohibition of liquor 
by State law : but when Uncle Sam (meaning the 
Federal Government) gets on the job, I .close 
down !” 

New countries unchecked l)y conservative 
tradition, tend to develop freedom in legislative 
experiment at the cost of respect for law itself and 
the same irresponsibility in the iis(^ of tlie law- 
making power may perhaps be predicvted of any 
country in which the legislators lack experience 
in the arts of government and the making of laws. 

The Commonwealth of Austhai;ia, 

The Australian Constitution was estiililishod 
by the Commonwealth of Australia .A<‘t ( 1 , 900 ) 

“One Indissolu- is founded oti tlie agree-. 
hie Federal Com- ment recited in the proatnble 

whereas tlie piaiph* of 


monwealth F 





Austi 



New South Wales, Victoria 
Queensland, and Tasmania, humbly relying on 



FEDEEAL (U)N8Tt'rUTlONS. 


. blessing of Aliniglifcv (fou, have agreed to 
mite in one in<lissohil)ie F<>.(leral Commonwealth 
ler tlie Grown of t.ln> lTnit(Hl Kingdom of Great 
Britain and lrela.nd, and uiidcr tlie. Constitution 
Tjerebv estahliftlmd : ” 'I'lunigli legal sovereignty 
+'11 vests in fh" Crown and tlu'. Imperial Parlia 

StUi vt‘. a. II / i*. . i ■ . .. 1 .. .. 1 . 



wc tEEy c 
so VC re ig 


( 


y res 



* ^Sl:l 



little more loosely) 
jople of the 
have imited together, 
federal state. 



IS 



Crown 




the Crown, l)ut is exercisable by the 
ra! as tli(‘. represtmtative of the 

:1 ex tends to the execu- 
maintenance of this 
tamBtitiition, and of the laws of 
It is in some rtispects wider 

than the (vxei(*utiV(* seopi‘ oj, tihe United States 


Governor th 

Executive Power 
of the 
wealth. 


Comnton 


:J i#|. 


Cl* 



\ \ 



Government, narrowi- r 








narrowei 

in its close I’elation 

ee 


til an tilui (Canadian and 
Boiith Africa-n or the 
a,)proximates to the British 




..’UAiTMtl/U 

4 ■. J 


■^1 



J V 






JllVj 



the reservoir ol pree-i 
the constitutional status of 
and of tne Aus 


l(*.a.ds tlu‘. Su|)reme Court 
Btat(‘,s mor(‘. tlian elsewhere 

on 



*1 5 ?^ 








U-IaC 
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Now the rederal Executive. Power, while sepa- 

rately described in Chapter Two of the Australian 
Constitution, is not a separated function ife the 
TTn’ted States Government. Section 6. of Caap- 
livll does indeed vest the executive power of 

the Commonwealth in the Gov- 

tLid togeLr. Crown and thus give.s him an 
apparently independent status . but section 62 pro- 
vides for his advisers thus 


There shall be a -Eederal Executive Council 
to advise the Governor-General in tie 
government of the Commonwealth, and 
lie members of the Council shall be 
chosen and summoned by the Governot 
General and sworn as Executive Council- 
lors, and shall hold office during bis 
pleasure.’ 

Section 63 declares that . 

.. me provieione of this Constitution refa. 

ring to the Governor- General m 
Council shall bo construed, as referring 
to the Governor-General acting witt 
the advice ol the Federal Executive 
Council.” 
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The critical part of all these sections is the last 
narasraph of section 64, for by it the Australian 
Ministry is placed in the Australian Parlianaent. 
Tipither the Governor General nor the Gover- 


nor General in Council can move far or live 
long without the assent of Parliament. Whether 
this IS entirely appropriate to a federal state is 


appropn 

Trhaps open to cloubt, but Australia in seeking 
from the Imperial Parliament a Constitution of 
her own paturally followed the example of West- 
minster, though in some respects showing that 
she was arvare of tiie value ot American prece- 
dents. The close association of the executive 
and legislative powers makes the character of the 
legislative functions of the Commonwealth even 
more important in Australia than they are in 
America ; and, convetsidy. the executive govern- 
ment progressively tends to lose its unfettered 
discretion even in'those matters explicitly assigned 
to it by the Constitution. 

The scope of these matters is defined by parts 
What the Gover- or the whole of twelve sections 
nor General may do. of tlie Act. The Governor 

General 

(1) may appoint the times for the holding 
the sessions of Parliament (section 5) ; 
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(2) may prorogue Parliament (section 5) ; 

(3) may dissolve the House of Representa- 
tives (section 5) ; 

(4) shall notify to the G overnor of a State 
interested the happeniiig of a vacancy 
in the Senate (section 21) ; 


(5) may recommend to Parliament the 
appropriation of revenue or money 
(section 56) ; 

(6) may dissolve the Senate and the House 
of Representatives simultaneously 
(section 57); 

(7) may convene a joint sitting of mem- 
bers of both Houses (section 57) ; 

(8) ma.y assent in the Queen’s nanie to a 
proposed law, or witlihold iissent, or 
reserve the law for the Queens pleasure 
(section 58) ; 

(9) may recommend to Parliament amend- 
ments in proposed laws (section 58) ; 

(10) may exercise, as the Queen’s representa- 
tive, the executive j)owxu* of the Com- 

iiA*' 

monwealtli (section 61) ; 
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lV\) cllOOBC llTul iBoiTibcrs Oii 

tlic ji X(''.ciitiv6 Goiiiicil, find. 

.niO'Y tihciu (I'AH'-tion (>2) , 


ma,y appoint, otticcrs to administex 
(l(\paJ‘ title nts ot State, and may dismiss 
tlicm (section O't) ? 




what offices sliall be 






d3) may, m mie aPsence 
provision, direct w ha u 
held by Ministers of State 

the Queen’s representative has the 

(■(mmaml-iTi-cl>i(vt of i^he naval and 
military forces (section 68) ; 

,n,51 may i)roclaiin dates when certain depart- 
mts shall be transferred to the bom- 


monw ealt h (seedto n 



(C 


1/I6I may, ” in respect of matters which, niMer 
this (3onstiti:ition, pass to the Itxecu^ 
Government of the CommonAvea i 
exercise all pOAvers and fvnictions w ic a 



}he esrc 
,.ste 



ty 





vested in the Governor of a colony 
(section 70) ; 
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The statutory powers of the Governor General 
What ths Oov&TuoT Council are contained ii\ 

General in Council eight sections thus : — 
mojj do. ' 

The Governor General in Council 

(1) may issue writs for general elections of tie 
House of Representatives (section 32) ; 

(2) may issue writs for elections to fill va- 
cancies in the House of .Representa- 
tives (section 33) ; 

(3) may establish departments of State (sec-' 
tion 64) ; 

(4) may appoint and remove all officers 
except Ministers of State (section 67); 

i 

ft 

(5) may exercise, in respect of matters 
which under this Constitution pass to 
the Executive Government of the Com- 
monwealth/’ all powers and functions 
which at the establishment of the Com- 
monwealth are vested in the Governor 
of colony with the advice of his Ex- 
ecutive Council (section 70) ; 
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(6) shall appoint the J ustices of the High 
Court, and may appoint Justices or 
other Federal Courts (section 72) ; 

n\ rnav on addresses from both Houses, 
remove Justices of the High Court and 
of other Federal Courts (section 72) ; 

/fii mav draw money from the Federal Trea- 
““(/and expmd the sen., uatil the fat 

meeting of the Parliament (section 83) ; 


(9) may appoint imiinbers of the Inter-State 
Commission (section 103) ; 

nOl may, on addresses from both Houses, 
remove members of the Inter-State 
Commission (section 103). 

The practice of responsible government, z.c., a 

government belonging to, and 
Z depending upon the will of, a 
popularly elected legislature, 
tends to reduce all these powers 
Indeed, Quick and Garran, 
Oimi^titution of the AMstnd'ian 
(published in 1901, before the 
d come into full operation) declar- 
sb therefore, in this Constitution 



)le Qovernmml 

iJie exercise of 
powers . 

fco a common 
in their 

CoMW/iWweal' 

Constitution 

ed that 
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‘.lv 


W 


jif 




MKiU IJ. 



1 1 an (is of 1 


y of 



WU/. 


some executive powers are, in t.eeluidV^a.f pli-raseow 
, logy, and in accordance witli v<‘nera.|)!6 custom 
vested in tlie Governor- Gtvnera, I, and others b 
the Governor-General in (loiinc*!], tluw a, re a]j 
substantially in pm materia, on tin* srunc footing 
and, in the ultimate resort, cain ()nl\r Ix^ exercised 
according to the will of the 
two authors, Sir Robert 

Legislative Powers irf the (hrmnNmwmlfh 
tie States of Australia ”) 
the Commonwealtli siiows 
of the King in Austrjdia 
passive instrument in 

defeated in Parliament advising a dissolutiom 
There have been, a I 
ministerial defeats in the Hoiise ‘ <)f Represe 
tives, followed in eaeli instiincc 
Prime Minister apply inj] 

for the dissolution of Parliament and n,s many 
refusals to grant tlie same.” '{'lu! (lovernoi- 
General has therefore not heen reduc'd 

:)ut it rimiaims 

’I 'If. 

i-il*' 't 


■/ 4 f I 




I/I 









}() the Governor' (Je 


gather to a c: 
the less, that 









IcJU u 


^ 1 / 





become a factor more imjiortant than tin 
ecutive in the working of Anstralian fede 




FKDERA'L CK)N8T:r:r'UT10NS 









m(:):r(*5 I 


l)Uli tiu’i ()bliga,tion to maintain 
peju’c, order and good govern- 
itnvnt a comprehensive duty 



a government as 
explicit. For- in- 


stance, 
with a 


th(‘. *|)OW(*.r to dejvl, 
re(a:vlcitrant Btat(^, 


l)y force if necessary, 
miglit conceivably be 
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eminent would, in the ease contemplated, 
its authority rather in an emergency federal law 
than in its own implicit powers. 

The powers of the Australian Parliainent are 

therefore of the first 
Powers 0 / the. in, the study of the feci 

I ar la- Coinnionwealtl). 

The grant of them is designed 
on the American plan. The Comnionwealth of 
Australia Constitution Act, I9()0, declares in 
section 9, Chapter I, Part I, sub-section (i), that 

"‘'the legislative power of the Common* 
wealth shall be vested in a Federal 
Parliament ” 

but this power is defined by tlui ])ro visions of 
Chapter I, Part V, which limits the scofieofthe 
Federal Parliament to 39 subjects, witli the acldi- 
.tion of such matter as the site of tlici Feder 
Capital Moreover, Chapter V, sub-sections 
and 107, defines still further this limitation in tie 
following words 

106. The Constitution of eacli, State of the 
Commonwealth shall, subject to this Con- 
stitution, continue as a,t tlm. establish- 
ment of the Commonwealth or as at the 
admission or establishmeit of the State. 
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as the case niay be, uLtil altered in, ac- 
cordance with the Constitution of the 



'V* 


T ' — 

107 E very power of the i arhament of a- 
Colony which has become or becomes a 
State, shall, unless it is by this Con- 
stitution exclusively vested in the Parlia- 
ment of the Commonwealth or withdrawn 
from the Parliament of the State, continue 
as at the establishment of the Common- 
wealth, or as at the admission or estab- 
lishment of the State, as the case may be. 

The effect of these provisions is to leave the residue 

of nower— as far as it does not still rest m the 
Crown and the Imperial Parliament-m the hands 
of the States composing the Australian Common- 

wealth. . . 

: 1 of the (joiistitutioB oi tiie 

Commonwealth, which composes clause 9 of 

l,MeoU of the Act of 1900i assigns to 

- ■ ' ■ ' Parliament of Austraha 

the pow§r to ma.ke laws for 


Part V Chapter 


Australian Federa 
legislt<iion>. 



the peace, order, and good government of t e 
Commonwealth with respect to 

(i) Trade ai?d commerce with other coim tries 
and among the States : 
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(ii) Taxation ; but so as to discriminate 
between States or parts of States : 

(in) Bounties on the prod ictiori or export 
of goods, but so that such bounties shall 
be uniform throughout the Common- 
wealth : 

(iv) Borrowing money on the public credit 
of the Commonwealth : 


(v) Postal, telegraphic, telephonic, and other 
like services : 

(vi) The naval and military defence of the 
Commonwealth and of the several States, 
and the control of the forces to execute 
and maintain the laws of the Common- 
wealth : 


(vii) Lighthouses, lightships, beacons and 
buoys : 

(viii) Astronomical and meteorological obser- 
vations : 


{ix) Quarantine : ^ 

(x) Fisheries in Australian waters beyond 
territorial limits : 

(xi) Census and statistics : 
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Idi) Currency, coinage, and legal tender : 

(nii) Banking; other than State banking ; 
also State banking extending beyond the 
limits of the kState concerned, the incor- 
poration of banks, and the issue of 
paper money : 

(xiv) Insurance, other than State insurance: 
also State insurance extending beyond 
the limits of the State concerned : 


(ot) Weights and measures : 

(xct) Bills of excliangeand promiss:ry notes: 
mi) Bankruptcy, 




fhTi ox 


('wm) Copyriglits, patents of inventions and 

designs, and trade mark. 


hdx) Niituralisation and aliens : 

(xx) Foreign corporations, and trading or finan- 
cial' corporations formed within the limits 
of the Common wealth : 

{xxi) Marriage : 





j ' 







)rce and matrimonial causes ; and in 
relation tliereto, pareDtal rights, ^ and the 
custody and guardianship of infants : 

age pensions : 
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(xxiv) The service and execution tliroiigliout tie 

Commonwealth of the civil and criminal 
process and the judgments of the courts 
of the States : 

(xxv) The recognition throughout the Common 
wealth of the laws, the public Acts and 
records, and judicial proceedings of tlie 
States : 

i) The people of any race, 




U.Llcl 


a-Kc c 



the 

aboriginal race in any Sta.te, for whom 
it is deemed necessary to ] 
laws : 

(xxvii) Immigration and emigration : 

{xxviii) The influx of criminals : 

(xxix) External affairs : 

(xxx) The relations of tlic Commonwealth wi 
the islands of the Pacific ; 

<y 

(xxxi) The acquisition of property on just terms 


rom. any estate 


’ a.ny pur 


pose in respect of which tlie Parliament 
has power to make laws : 

(xxxii) The control of railways with respect to 
transimrt for the na.val av'd military pun 
poses of the Commonwealth : 
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{xxxiii) The acquisition, with the consent of a 

State, of any railways of the State on 
terms arranged between the Common- 
wealth and the State: 

(xxxiv) Railway construction and extension in any 

State with the consent of that State : 

Conciliation and arbitration for the preven- 
tion and settlement of industrial disputes 
extending beyond the limits of any one 
State : 


{xxxvi) Matters in respect of which this Consti- 
tution makes provision until the Parlia- 
ment otherwise provides : 

{xxxvii) Matters referred to the Parliament of the 

Commonwealth by the Parliament or 
Parliaments of any State or States, but 
so that the law shall extend only to 
States by whose Parliaments the matter 
is referred, or which afterwards adopts 
the law : 


(xxxviii) T 

at 

of 


exercise within the Commonwealth, 
the request or with the concurrence 
the Parliaments of all the States 
concerned, of any power which 
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can at the establishment of this Consti- 
tution be exercised only by the Parlia- 
ment of the United Kingdom or by the 
Federal Council of Australasia : 

{xxxix) Matters incidental to the execution of any 

power vested by this Constitution in the 

pJl* ^ 

Parliament or in either I l ouse thereof, or 
in the Government of the Commonwealth, 

or in the Federal Judicature, or in any 
department or officer of the Common- 
wealth. 


The powers of the Austra-lian States ari^ nowliere 
defined in the Commonwealth Constitution because 
the position assigned to them, like the position of 
the individual States in America, is that of the 
holders of the residue of {sovereignty, or at least 
the sharers of it with the people. The States, re- 
cited by name in the Preamble of the Act of 1 900 , 

The Powers of the united in one indissoluble 
States. Federal Common wealtli and 

thus form and remain 
parts of that Commonwealth, ; but tlie original 
impetus to union, as well as the sanction for 
it, came from the people 
authority of the people alone 
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States or of the Commonwealth acting in Parlia- 
ment that the Constitution can be amended. 
By sections 106 and 107 the Constitution and 
powers of the State Parliaments existing at the 
time of the passing of the Act are explicitly safe- 
guarded. The Legislature of each State/ popu- 
larly called the Parliament, is the creation of the 
Constitution of the State and not of the Com- 
monwealth Constitution. The States inheriting the 
powers of the former colonies are maintained by 
the Commonwealth Constitution in their original 
structural form, and only relinquish the mini- 
mum of powers necessary to equip the Federal 
Government with the essential instruments of its 
federal duty. 

We have s(mn that the Constitution in Section 
51 assigns to the Australia!) Parliament thirty-nine 
subjects of legislation covering a wide area of 
Bdation helween public affairs, and in section 52 
Federal and State the exclusive power to make laws 
Puttiers. assigned with respect to : — 

“(i) The seat of . government of the Com- 
monwealth, and all p)laces acquired by 
the Commonwealth for public purposes ; 

{ii) Matters relating to any department of tin 
p)ublic service the control of which is by 


CP 
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this Constitution transferred to the Ex- 
ecutive Govemnuuit of tJie Conuuon- 

wealth : 

(m) Other matters declared by this Consti- 
tution to be within the extdusive power 
of the Parliament.” 

Of the thirty-nine powers, however, of section 61 , 
thirteen were new at the passing of the Act, were 
only applicable to the Commonwealth as a whole, 
and were created by the Constitution to vest in tie 
Federal Parliament because they were (essential to 
the performance of certain duties naturally be- 
longing to a sovereign or a quasi-sovereign govern- 
ment. Three more, formerly vested in the States, 
or partially so, are now exclusively within the 
competence of the Federal Parliament : — 

(1) Bounties (except bounties on mining for 
gold, silver or other nietals), a subject 
governed by the provisions of section 91, 
which runs as follows 

“ Nothing in this Constitution |)rohibits a 
State from granting any aid to or bounty 
on mining for gold, silver, or other metals 
nor from granting, with the consent of 
both Houses of the Parlianient of the 
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Commonwealth expressed by resolution; 
any aid to or bounty on the production or 
export of goods.” 

(2) Naval and military defence, with respect 
to which section 114 explicitly says : — 


cc 


State shall not, without the consent of 
tlie Parliament of the Commonwealth, 
raise or maintain any naval or military 
force, or impose any tax on property of 
any kind belonging to the Common- 
\realth., nor shall the Commonwealth 
impose any tax on property of any kind 


belonging to a State. 


1 


3 J 


(3) Coinage ar 


egai tender, 


•With these subtractions there remain twenty- 
Conourrenl •powe/rs three powers formerly belonging 
In legislation. to the States, but now within the 

3 oncurrent legislative powers of the Federal and 
State Parliaments, subject always to the condition 
}f section 109, which runs as follows : — 


U 


hen a law of a Si/Jite is inconsistent with 
a law of tlie Commonwealth, the latter 
shall prevail, and the former shall, to the 
extent of the inconsistencv, be invalid.’*' 
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These powers are as follows 

(1) Astronomical and meteorological obser- 
vations {'viii) . 

(2) Banking, other than State banking ; also 
State banking extending beyond the limit 
of the State concerned, the incorporation of 
banks, and the issue of paper money (xiU), 

(3) Bankruptcy and insolvency {xvii). 

(4) Bills of exchange and promissory notes (xvi). 

(5) Census and statistics (xi). 

(6) Copyrights, patents of inventions and 
designs, and trade-mtirks 

(7) Divorce and matrimonial causes ; and in 
relation thereto, parental rights, and the 
custody and guardianship of infants (xxn). 

(8) Foreign corporations, and trading or 
financial corporations fornuMi v^^ith.in the 
Commonwealth (xx) . 

(9) Immigration and emigration (xxxu). 

(10) Influx of criminals (xxvm), 

(11) Insurance, other than State insurance 

also State insurance extending beyond 
the limits of the State concerned (xiv), 

(12) Invalid and old-age pensions (xxiii). 
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.-(RS, 



IL' 



'iaC' 


and 


(14) 

(15) 



(17) 



(19) 



-I ■ 

buoy 8 {oil). 

Marriage (.m'). 

Natui'alizatiou and aliens {xiu'), 

Teople of any race, other than the 
aboriginal race in any State, for whom it 
iH deemed nect^ssatw to make special laws 
(rmn*). 

Postal, tdegrafdiic, teleplionic, and other 
like services (e). 

ivniraiitine (nr). 

Kailwjiys, control with res()ect to transport 
for navad and military purposes of the 

XXX 

Rai I wa v a >nstir uetion and 

• ■' 

any Stn.t(‘, witli tlu^. consent of that 
{xxxit^. 






rn 


II 


V ♦ 

t Ai if ! ♦ 
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■f 1.1 



■ OV 



M i/iv 1/ 





among 




betwtHUi Stat(^s or parts (»f 
Trade and com nuu’ce 

countries 
excu 

uiuform duties of euBtoms the power 
to im|)()se duties of customs and 
excise luHromes exclusively vested 


/I 


other 

I 

imposition of 
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in tliG FcdGro*! PsirliRmGnt (sGction 
90). 

(23) WeigMs and measures (xv). 

We mav observe that the Constitution laid upon 
the Federal Power the obligation to impose uniform 
duties of customs within two years after the estab- 
lishment of the Commonwealth, and that there- 
after, with the exception of bounties on mining, i 
the power of Parliament to impose duties of cust- I 
oms and of excise and to grant bounties on the i 
production or export of goods became exclusive. 
With ref erence to the operation of section 109, 
Mr. Justice Isaacs (in the Federated Saw Mill, etc. 
Employees of Australasia v. J ames Moore and Son 
Proprietary Limited, (1909) 8 C. L. E. , at page 
530) said : — i 

i 

'' Section 109 of the Constitution itself is ex- j 
plicit. The true way to test the argument | 
in the present case is to ask whether the I 
Federal Act would be valid supposing I 
the State Act were non-existent. If it ; 
would, then, in case of inconsistency the ) 
State law, whatever it may be, under 
whatsoever power it is enacted, on what- 
soever subject, must to the extent of the 
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inconsistency be invalid. Tliis eonsti 
tutional provision is essential to tie vert^ 
life of the Commonwealth ; a decisioj 
in favour of the respondents on this 
point destroys the supremacy of federal 
lay, which alone has held the American 
union intact, has preserved the character 
of the Canadian Dominion, and can uphold 
the Australian Constitution.” ^ 


The residue of legislative powers left to each State 
Sesidmry Legis- naturally covers such questions 
Powers. as Agriculture, Banking, Bor- 
owing money on the sole credit of the State 
parities. Municipal and other Corporations, Civil 
ffld Criminal Courts, Education, Factories, Fish- 
iries (excepting questions arising out of territorial 
raters), Forests, Friendly Societies, Games, Health 
nd Sanitation, Insurance, Intoxicants, Justice 
land, Licences, Police, Prisons, Railways (in a' 
mited sense). Rivers (again under limitations), 
'axation within certain limits. Trade and Oom- 
lerce within the State, Construction of Public 
Porks, and so on. In addition to all these, the 
'arliament of a State is entitled not only to 
laiiitain and execute the Constitution of the 
but also to amend it. 
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Another provision of the Constitution, section 
The Distribution 94, following the provision of 
of Surplus Com- uniform duties of customs to be 
mon-wealth Revenue, imposed by the Common- 
wealth, says : — 

x4.fter five years from the imposition of uni- 
form duties of customs, the Parliament 
may provide, on such basis as it deems 
fair, for the monthly payment to the 
several States of all surplus revenue of 
the Commonwealth/’ 


This may be taken to show that the authors 
of the Constitution, while willing to give large 
financial powers, in taxation and in the bor- 


rowing of money, to the Federal Government, 
did not intend that the Federal Government 
should be the sole beneficiarv of their exercise 


The operation, however, of this particular pro- 
vision has created difficulties ; and the Supreme 
Court has delivered a series of judgments on the 
question of the precise limits of legitimate 
Federal expenditure which must (or may) be 
reached before the ieckoning of this surplus 
begins. I understand, though at the moment 
accurate information is lacking, that the relations 
between the Federal Government and the States 
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sign 


der section 94 are now regulated by an explicit 
"^"^eement. Customs' and bixcise Re'venue is 
Uected by the Conniioiiwealtli and is repaid to 
the States to tl.e extent <.f twenty-five shillings 
per head of tlx; [( .pulatiion. 

We are now in a position to di'scribe with greater 
General l>e- fullness the design of the Austr- 
of the. A ii.slr- aliiin Constitution. The Austr- 
Conditn- alian Commonwealth is the 

united poiitieal coraraunity, es- 
tablished by the Imperial parliament, composed of 
the peoph' and the antecedent colonies, converted 
since 191)0 into State's. It is (‘ndowed with powers 
of self-“ovennneiit whieli amount to practical 
.mrm>ei«ntv. thongli in tluu'onstitutional and legal 

sense sovereignty' proper still resides in the Im- 
perial Pari ia'ment. I n praetice, and 
in Britisli I roin th(* Tiiomciit tlint tii6 

Iinpeiial Parliament r.-eogniwid the unity and 
indivisibility of tin' Commonwealth and assigned to 
the Australian Peo()l(' sonu^ of the highest attri- 



butes of sovej«ignty, from that moment ttie power 
nf the Tmnerial (lovernment to restrain Australia 
from doing' what slie wished to do ceased to exist 
But the "sovereignty passed not to any one 
Australian destination ; for it is now 
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‘ IIKJ 



\ r 
Hi 




V Afwr KkF W Fh/ V «JU V-i 

spheres of actxuix ^xu nuuivc'u uut. as lo preveni 
each from encroaching upon the other ; and onlv tlu 
people as a whole can aiithoiise any elia iuje inthi? 
distribution. The dual system is tliiis one of tlu 
essential features of the Australian, as '' '' ' ^ * 

Its dual cMracler. 

added, ' say Urn aaitliors of 
A.fifiotcit6(l Oonsittidioji of f/(C CVenm/o// 

wealthy '' that the governing j)owiu:s resiu ve 
Stated aie not inferior in origin to tin* gov(‘riiinj 
po\\(:is \ested in tlie Ifederal Ch)vernni(*nt. ^ 
States do not derive their governing powers an 

institutions ftnm the Federal dov(‘rnnient , in tliewa^ 
^at municipalities derive their powers from th 
Parliament of their countiy. The State Govern 
ments were not established by the Federal Govern 

are they in any way dependant u no] 
the Federal Goveimnent, except b)| the sr)eeia 
provisions of section 119. The Stale;; <‘xisted w 
colonies piior to tlie passiiij,^ of the h 

lution, auu possessed their own elimters ol noven 
nunt, in tJie shape of tJie CoMstitutions gnmte 
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I f illt* 1 PlM'lijlHU'Ulj, .Miunv; 

(■onliniicil ;ui(l (■(inliiuKHl by the Federal 
Ktntioiu I I'finco, though 

1,1 and nalionnl. in> bnilge, of inicriority or 
hna'inn ‘■■in be awsoeinlcdwiih those powers, 
•n '+V„. mtole inn! ilnlhnin I hrough which they are 
Stain |i()wcrs and Slal,; ins|;il;utions, Fe- 
■ li’cderal inal ilntions, all sprang, ori- 

' t lti‘ snitie HiipK^me Bource — 

y . I n(‘ l(‘i'a I (^ovoriimcmt and 
' (iaveriuiu‘ut:4 arc in tncrdy difierent 
iid trust ci‘a cf {h>\vi*i\ ntd-iuj^ for and on 
1 u .vC ili(‘ iH'oolo oi* 11 h‘ i'oiiurioivwoalth. Eacli 
nlami has to exercise its powers witliinthe limits 
■ hi the manner presei'il-cd by the ('(.iiatitution ; 
y ‘ ii;i,s dilTerent powers to lie used in 
domains for different imr[)oses. Tho 

P,n is It,,, title, tlm niastn'- +i'° 


ireetlv. from 

. » riH 






a 


» ih 

^ I 'J, ^ ^ f ^ K ■ . - 7 ^ . 

„.se various governing agencies 
h of the Feilcral aaid State Gov- 
• i-iovereign pe.oide of the 

urunniy.ed within tlni Consti- 
ion as a. mmxcmalimnil Stale; thev can alter 
'. himrmncnt, of euvenunent, alioltslung_ cxist- 
- . It.:..;, ,,r ;,„verimicni, uiul .substitutin,- 

^ftp'll 
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Its dual character. 


ilie people, tlie State legislatures aud the Australian 
Parliament. By the assignment of sub jects, each 
of these parts is kept separate. The Pedeial Groveru- 
ment is separate from the State Governments. Their 
spheres of action are so marked out as to prevent 
each from encroaching upon the other ; and only the 
peop le as a Y' hole can authorise any change in this 
distribution. The dual system is thus one of the 
essential features of the Australian, as of the Amerh 

can, federal union. ‘ ‘ It may be 
added, ’ say the authors of the 
A-iiHotatcd OoHstitiiiiOH of the j4.ustTcil'iciu (JohWryioTi- 
wealth, '' that the governing powers reserved to the 
Stated are not inferior in origin to the o'overniTio’ 
pow: rs vested in tlie Federal Government. Tlie 

governing powers and 
]n.?.itiitioiis from the Federal Government, in thewav 

&at municipalities derive their powers from the 
Parliament of their country. The State Govern- 
ments were not established by the Federal Govern- 

Sfir.. f “ “V upon 


the Federal Government, , except by, the special 

provisions of section 119. The States existS^l as 

CO onies piior to the passing of the Federal Consti- 
.ution, ana possessed their own charters of govern- 
ment, in the shape of the Constitutions Ranted to 
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them by tlie Imperial Parliament. Those eliarters 
Tiave been confirmed and continued by the Federal 
Constitution, not created thereby. Hence, though 
the powers reserved to the States are not wide, 
eneral, and national, no badge of inferiority or 

Subordination can be associated with those powers, 

or with the. State institutions through which they are 
exercised. State powders and State institutions, Fe- 
deral powers and Federal institutions, all sprang, ori- 
inaUy and directly, from the same supreme source — 
British sovereignty. The Federal Government and 
the State Governments are in fact merely different 
giantees and trustees of power, acting for and on 
behalf of the people of the Commonwealth. Each 
of them has to exercise its powers within the limits 
and in the manner prescribed by the Constitution ; 
each of them has different powers to be used in 
different domains for different purposes. The 
Constitution is the title, the master, and the 
guardian of all these various governing agencies. 
It the back of the Federal and State Gov- 
ernments are the gimsi-sovereign people of the 
Commonwealth, organized within the Consti- 
tution as a gitast-national State ; they can alter 
the instrument of government, abolishing exist- 
ing institutions of government, and substituting 
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new ones, subject only to its, special provisions 
and the Imperial supremacy. The States, there- 
fore, as governing organizations, are not inferior 
in origin or status to the Federal governing orga- 
nizations. Both are equally subject to the law 
of the Constitution, and equally entitled to its 

protection.” 

The Australian Constitution is but twenty-five 
years old, and has not, therefore, the same wealth 

TJiq Oo'}fimoiiio€.fxlth lessons to teach as the Ame- 
only twenty-five years rican. As in the case of Ame- 
oM. rica, it was the threat, and 

then the fact, of war, which brought home to the 
Australian people as a whole the importance of a 
powerful Federal Government. Australia, cons- 
cious of a greater degree of isolation from the 
rest of the Empire than the other Dominions, 
and therefore of risks to the integrity of her 
territory, early imposed upon her citizens the 
duty of military service. This act, more tha n 
any other, established in the mind of Austraha 
the importance and power of Parliament. 'Wlren 
the war itself broke out, and particularly during 
its later stages, it was revealed to Australians 
that under the power to organise the defence 
of Australia the Supreme Court aclmowledged 
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, of the Federal Govenuueiit to exercise 
wets perform acts of which the authors 
Tthe Constitution itself never dreamed. None 
*1 less on such a vital matter as the control of 
food supply and of prices in times of emergency, 

the Australian Cabinet in 1919 found itself in 
oosition of such uncertainty that, when Mr. W. 
M Hughes (then Prime Minister) returned to Aus- 
tralia after the Peace Conference, he found a 


movement of public opinion in progress of which 
the main motive was a vehement demand for 
iDcreased Federal powers “ to enable the Com-, 
monwealth. Parliament and Government to 
grapple with the whole question. In England 
the preventive legislative mcasure.s were in the 
direction of decentralisation, whilst in Australia 
it appeared that there was no hope to grapple 
with the mischief except in the direction of Com- 
monwealth centriilisation and Commonwealth bure- 

food control in aucracy.” The reason why 
ms mi object lesson the. policies of food control in 
(he working of (i Great Britain and in Australia 
jidetalsysiew appeared so greatly to diverge 

was that the Imperial Parliament, being sovereign, 
could do what it liked, while the discretion of the 
Austraban Cabinet was fettered by the existence 
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of defirit“ rigtts to control commerce, etc., witHis 
a State wHch each of the State Governments ard 
Legislatures possessed. Now, under the Consti- 
tution as it stands at present, the Common- 
wpalthhas power to legislate with respect to 
trade and commerce “ with other countries and 
among the States.” Briefly expressed, this means 
that “Continental and external commerce is fede- 
rated. while intra-State commerce— that is, buy- 
ins and selling transactions which begin and epd 
in the State— are subject exclusively to State 
laws” With the modern organisation of the 
manufacture, sale and distribution of food pro- 
ducts on a large scale, Australia has found that 
in this vital matter power at the centre is the 


mh efiective power. 

4 * 

The Australian Parliament consists of two 
Ohambers the House of Kepresentatives and 
^ .7 ' 7 D • the Senate. The House of 

The Federal Pnn- ^ - , 

eiple in the Oompo- Kepresentatives is composed 
sUion of the Aztstra- of “ members directly chosen 
lian Parliament. the People of the Common- 

wealth ” (section 24), and is, like the American 
House of Representati /es, the popular House 

t/ 0 1)6 strictly 9iGCtir9it0j BiS it stood, in 1920, for &ccti“ 
rate information is at the moment lacking in India. 
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“Tlip Senate as framed liy the .Federal Con- 
-pption ” says Sir John Quick- , in “The Legislative 
''pow0''S of the CommomveaUh ami the States of 
iK/mlw “ was one of the most conspicuous 
iijsiraw , ^ i,n,,ori,ant of all the Federal 

features (.■£ tlie Constitution, 

fhi> usiiiff the word Federal in the 
federal Prm^hk. sense, of linking together and 
unitin'^ a number of co-c(,]ual political commu- 
iiities uniler a common system of goveinment. 
Xhe Senate was designed to be net merely, a, 
lirancii of a bicameral I’arliament ; nor merely a 
=ecoud chamber of rcN'ision and review represent- 
ing the sober second tlmuglit of the nation, _ such 
as the, 'House of T^ords is su pposed to be in the 
British Constitution ; it was intended to be all 
lhat but something more than that, it was to he 

^ • n I i A . . X. . . ^ 1 * O 4- rt 4* jr\n 

tlie 
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of the Commonwealth were represented. They 
were to he so represented for the purpose of 
enabhng them to , maintain and protect their 
constitutional rights against attempted invasions, 
and to give them every facility for the advocacy 
of their peculiar and special interests, as well as 
for the ventilation of their grievances. It was 
not deemed sufficient that they should have a 
Federal High Court to appeal to for the review of 
Federal legislation which they might consider to, 
be in e.vcess of the jurisdiction of the Federal 
Parliament. In addition to the legal remedy it 
was considered advisable that original States, 
.at least, should be endowed with a parity of 
representation in one Chamber of the Parliament 
for. the purpose of enabling them to effectivay 
resist, in the legislative stage, proposals threaten- 
ini? to invade and violate the domain of rights 
reserved to the States.” 

" The ideal Senate of the Convention has not 

“ The. SenaU realized ; the Senate has 

"one of the great been one of the grea.t disap- 

-dimppointmenta of pointments of federation. In 
federation." tJlis case the framers of the 

Constitution did not build better than they 
hue w . They designed and built according to their 
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. 1 and according to precedents. Ihey ex- 

that the Senate would attract to its mem- 

rfn y the best and strongest representatiw 
beisbp ail tnc 

“t.T tr Party all for the State ”; this anti- 

^-h-is no/been realized. In actual prac- 
cipation ^ become a Chamber composed 

r. »mterip«.nti«g political Ptics sWto 

in , c j f being a Council of States, 

fJ!l"Scoirr1arty Finoiplo 

iHonceLd for the protection o State rights 

1 Tint for the representation of political parties. 
aiLu not) i_ ^vYiAni' Vioon l)ro\i2flit 

This unexpected development bas be® bum 

about to some extent by the evolution ot^ne 

political parties and new political forces in 

which were beyond the ken and vision of the 

framers of the Constitution. It was ^ 

voting by party tickets would become within a few 
votmg y P I , • g„Qb a perfect science, that 

years after Feduation suen ^ f ^ nf the 

L electors would practically be 

the Senate and that such choice and nomination 
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would by party organization and party discipline 
become tbe monopoly of a few and that in votino 
for candidates for the Senate electors would be 
required to vote for bunches of men whose names 
are bracketed together in a ticket, thereby ex- 
cluding the nomination of desirable candidifoc, 
who would not stoop or bow down to party- 
managers ami party organizers. Whatever objec- 
tions may be taken to the choice of American 
Senators by the various State Legislatures, anti- 
democratic as it is, it has not had the ’effect 
of excluding from the American Senate, the 
strongest, the most gifted and most eloquent 
statesmen in the United States.” 




It has been proposed that there should be 

Suggested reform ^ reform in the method of 
of electimi proc'ediire choosing members of fhe Aus- 
foT the Senate. tralian "Senate by abolishing 
the one electorate in each State pj-ovided by the 
Constitution, section 7, and by substituting 
three electorates m each State, each of the three 
electorates returning two Senators retirino- bv 
rotation one every three years. Such a reform 
would be within the competence of the Parlia- 
ment of the Commonwealth to adoiit, as the 
present method of voting in one electorate in each 
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State is only a temporary one to remain until the 
Parliament otherwise provides. Such a change 
might possibly be an improvement on the esist- 
incT system and would prevent the Senate elections 
from being such a scramble as they are at present, 
when thousands of electors in Australia go to the 
poll and vote blindly not knowing anything about 
the Senate candidates, for whom they vote ac- 
cording to party ticket, whilst thousands of others 
vote carelessly and recklessly with absolute 
disregard to the names or identity of the candidates 
opposite whose names they place the regulation 

mark.” 

Australian experience points to the necessity 

of making the Senate, in a 
Thelesson of Aus- p-g^gjation, as effectively as 
tralian experience. -l i xi. • 

possible, the genume represen- 
tative of each and all of the component parts of 
the Union. It must be representative not in the 
sense of counting heads but avowedly in the sense 
of maintaining the corporate union and true 
interests of the State as a political and economic 
unit distinct from, though forming part of, the 
whole Commonwealth, in a manner which cannot 
be suddenly influenced by swift, conflicting and 
irrelevant movements of political opinion and 
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party fortune. It may be that in a federal country 
in which the people, despite their federation into 
separate States, are truly homogeneous, both in 
race and religion, the failure of the Senate to 
discharge its true federal mission need bring no 
disaster in its train. In any country wdiere saeli 
homogeneity does not exist and where the local 
units (be they called Provinces o States) have a 
distinctive character and distinctive social interest 
oftLeirown, the importance and the federal pm. 

pose of the _ Senate, acting as Second Chamber, 
are greatly increased. V 

Canada. 

The British North America Act, 1867, set up the 

Canada “federally I^ominion of Canada composed 
united into one Do- of four Provinces, Quebec 
ndniem ” Ontario, Nova Scotia, and New 

Brunsvdck, federally united into one Dominion 
under the Crown of the United Kingdom of Great 
Britain and Ireland, with a Constitution which 
the Preamble to the Act describes as “ similar in 
principle to that of the United Kingdom.” The 
Constitution was in principle not similar to that 
of the Umted Kingdom, though in the practice 
of responsible government, with a Cabinet sitting 
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in Parliament, it was in one grand essential an 
Smost exact copy of British practice. Where it 
^pnarted from the British Constitution in prin- 
Lk lay in the fact that it was explicitly created 
to be a federation, and not a unitary state. 

9) vests the executive Gov- 
eriinieut of Canaidu in the Queen 
and (section 17) declares tha,t 
there shall he one Parliament 
Section 91, moreover, 



The Act 

yjiih the residue of 
mwers vested in the 
Federal Government 

Gaiiada . • . • 
runs as follows 

It shall be lawful for the Queen, by and 
with the advice and Consent of the Senate 
and House of Commons, to make Laws 
for the Peace, Order, and good Govern- 
ment of Canada, in relation to all Matter ^ 
not coming within the Classes of Sub- 
iects by this Act assigned exclusively to 
the Legislatures of the Provinces , and 
for greater Certainty, but not so as to 
restrict the Generality of the foregoing 
Terms of this Section, it is hereby declared 
that (notwithstanding^ anything in this 
Act') the exclusive Legislative Aub ority 
of the Parliament of Canada extends 
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to all Matters coming within the Classes 
of Subjects next hereinafter enumerated ” 

The important words here are “ all matters not 
coming within the Classes of Subjects by this 
Act assigned exclusively to the Legislatures of 

the Provinces : but not so as to restrict the 

Generality, etc.” These words are the consti- 
tutional antithesis of the words herein granted ” 
in the American Constitution. 


Extent of the legis- 
lative authority of 
the Parliame7it of 
Canada, 


The powers explicitly given 
to the Federal Parliaiiient are 
recited in section 91. They 
relate to : — 


1. The Public Debt and Property. 

2. The Eegulation of Trade and (>:)inrri^ 

3. The raising of Money by any Mode or Sys 

tern of Taxation. 


4. The borrowing of Money on tin 
Credit. 



5. Postal Service. 

6. The Census and Statisti('s. 

7. Militia, Military and l\a\'a < 


1 bOFMce, and: 


« 
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8. The fixing of and providing for the 
Salaries and Allowances of Civil- and 
other Officers of the Government of 
Canada. 

P. Beacons, Buoys, Lighthouses, and Sable 
Island. 

10. Navigation and Shipping. 

11. Quarantine and the Establishment and 
Maintenance of Marine Hospitals. 

12. Sea Coast and Inland Fisheries. 

13. Ferries between a Province and any 
British or Foreign Country or between 
Two Provin 

14. Currency and Coinage. 

15. Banking, Incorporation of Banks, and 
the Issue of Paper Money. 

16. Savings Banks. 

17. Weights and Measures. 

18. Bills of Exchange and Promissory Notes. 

19. Interest. 

20. Legal Tender. 

21. Bankruptcy and Insolvency. 
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22. Patents of Invention and Discovery 

23. Copyrights. 

IndS reserved for tie 

N8<tiir3>liz3itioii ftncl Aliens. 

"a* . 

Maiiriag© s-nd. Divorce, 
tfonrf Cent 

biitinpln^ * ^minal Jurisdiction 
MaS ^ ™ Criminal 




27, 


28. The Establishment, Maintenance an 
Management of Penitentiaries. 

rs 1 ✓M** 


XXX tile -nnnnieration of tl 

CWs of Subjects by this Act .ssigne 

SnJs" ” of“tb 

coming within any of the Classes 

deeied to co^rlSb^ « not b 

a local or private Nature i • ,, « 

meiutiou of tbc Clastr„f s o,w ‘ i'“ S“ 

assiVn^i/l I • 01 bUDjects by this Ac 

IV?linct.'^ *° ““ I-®l!i«l*t..tes of th, 
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Subjects of exclu- 
sive provincial le- 
gislation- 





Section 92 limits tlie exclu* 
sive powers of the Provincial 
Legislatures of the Canadian 
Provinces to the following sub- 


“ 1. The Amendment from Time to Time., 
notwithstanding anything in this Act, of 
the Constitution of the Province, except 
as regards the OfRce of Ijieutenant-- 
Governor. 


2. Direct Taxation within the Province in . 
order to the raising of a Revenue for 
Provincial Purposes. 


3. The borrowing of Money on the sole Credit 
of the Province. 


4. The Establishment and Tenure of Provin- 

cial Offices and the Appointment and^ 
Payment of Provincial Officers. 

5. The Management and Sale of the Public 

Lands belonging to the Province and of 
the Timber and Wood thereon. 

6. The Establishment, Maintenance, andl 

Management of Public Reformatory' 
Prisons in and for the Province. 
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7. The Establishment, Maintenance, a^icl 

Management of Hospitals, Asylums 
Charities, and Eleemosynary Institu- 
tions in and for the Province, other than 
Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer, and 

other Licences in order to the raisincf 
of a Eevenue for Provincial, Local, ox 
Municipal Purposes. 

10. Local Works and Undertakings other than 

such as are of the following: Classes : — 

(a) Lines of Steam or other Ships, Rail- 
ways, Canals, Telegraphs and other 
Works and Undertakings connecting 
the Province, with any other or others 
of the Provinces, or extending beyond 
the Limits of the Province : 

(^)) Lines of Steam Ships between the Pro- 
vince and any British or Foreign 
Country ; 

(c) Such Works as, although wholly situate 
within the Province, are before or after 
their Execution declared by the Par- 
liament of Canada to be for the 
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general Advantage of Canada or for 

^,he Advantage of Two or more of 
the Provinces. 

n The Incorporation of Companies with 

Provincial Objects. _ _ 

12. The Solemnization of Marriage m the 

13. Property and ' Civil Eights in the Pro- 

vilicc- . .-I 

14 The Administration of 
^ ■ Province, including the Constitution, 
MScnance and Organization of Pro- 

Maintenance c 

CrimTnal ^Jurisdiction, and including Pro- 
cedure in Civil Matters in those Comts. 

1 1 The Imposition of Punishment by Pme, 
Penalty, or Imiulsonment 
any Law of the J “J! of 

ir Classes of Subjects enumerated in 

this SectioB.. , 

16 Genevallr all Matters of a merely l«al 

“■ oHrivate Nature i. the ^ 

The relation between the P superior 

ud a Canadian Province is thus that oi i 
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■aEd subordinate ; and the j rinciple of the Consti- 
-tution is that the Federal Government and Par- 
liament possess together an all-pervading authority 
■ over Canada, except where the British Nortli 
America Act assigns the subjects of section 92 to 
the Provinces. Sucli is the theory of the matter, 
but successive judgments of the Judicial. Com- 
mittee have tended to r.aise the importance of 
'the Provinces by a comparatively generous inter- 
-pretation of the terms of sub-section (16) of sec- 
tion 92 quoted above. In this sub-section there 
IS a feasible loophole for interpretations of this 
kind. No doubt the expansion of provincial pre- 
rogatives cannot be carried far even by the most 
extravagant interpretation of the .sub-section; 
but in such matters as the conflict, s arising out 
•of Prohibition it has been shown that the legisla- 
tive or administrative action of a Province may 
have much wider effect upon the policy of the 
Dominion as a whole than wa.s ever' intended by 
the Imperial Parliament, or indeed by the people 
•of Canada when they sought the authority of Par- 
liament for the creation of the Dominion. 

The Dominion and the Provinces posses.s .con- 
curient powers in legislation over Agriculttiie and 
Immigration in the following manner : — 
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r Tv, Province the Legislatui e may make 

laws in relation to Agriculture 
(jQncuTT 6 ')^it m I3I10 ProviiicCj jxiid to Iiiiiiii 

ers in kgishtion- gration into the Province ; and 
•t hereby declared that the Parliament of Canada 
tl from time to time make laws m relation to 
? Jiculture in all or any of the Provincea, and to 
migration into all or any of the Provinces ; and 
inv law of the Legislature of a Province rela- 
S to Agriculture or to Immigration shall have 
Lot in and for the Province as long and as far 
Sy as it is not repugnant to any Act of the Par- 
liament of Canada. 

A eitill more retnarkahle case of co-operation, 

n+ roncurreucv, in respect of certain uses 
if not tonCAUici t fnnnri in Sec- 

of the Legislative power is to be lounu in oec 

m which declares . ^ ^ » , ,. 1 , 

q4 Notwithstanding anything m this Act, the 

Parliament ot Canada may 
make [irovision tor the unifor- 
mity of all or any of the laws 
relative to property and civil 
rights in Ontario, Nova Scotia 
and New Brunswick, and of 
the procedure of all or any 
of the Courts in those three 
Provinces ; and from and after 


tion 


Concurrency in 
tU Laws establish- 
ing uniformity in 
all legislation con- 
cerning Property 
and Civil Piglets 
in Ontario, N ova 
Scotia and N etv 

Brunswick. 


M4:56H i) 
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the passing of any Act in that behalf the power 
of the Parliament of Canada to make laws in 
relation to any matter comprised in any such 
Act shall, notwithstanding anything in this Act 
be unrestricted ; but any Act of the Parliament of 
Canada making provision for such uniformity shall 
not have effect in any Province unless and until it 
is adopted and enacted as law by the Legislature 
thereof. 


It is perhaps worth noting that Mr. Justice 
The maintenance Judge of the Supreme 


of the line between 
federal and local 
concerns is the 
essence of federa- 
lism. 


Court of. British Columbia, in 
his “ Law of the Canadian 
Constitution,” after pointing 
out that “ the exact position 
«fthe line which is to divide 
matters of common concern to the w^hole feder- 
ation from matters of local concern is not of the 
essence of federalism,” says that “ the maintenance 
of the line, as fixed by the federating agreement 
is of the essence of modern federalism; at least, 
as exhibited in the three great Anglo-Saxon 
federations of to-day, the United States of 
America, the Commonwealth of Australia, and the 
Domimon of Canada.” Now, though in each 
c3rS6 iji6 ConsDitution piofcssGs IjO diciw well* 
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marked line between the two parts of the Federa- 
tion none the less the Courts, and particularly in 
each case the Supreme Court, have been con- 
tinually exercised over questions of constitutional 
interpretation. The importance of the duty 
thrown upon the Courts in this respect can 
hardly be exaggerated. The Canadian Constitu- 
tion difiers from the standard federal form, in 
that it recites both the subjects allotted to the 
Federal Government and those allotted to the 
Provinces. And, despite the vital words quoted 
in italics on page 47, it is probably this double 
recital which has led to conflicting interpretations 
not only of particular allotments in the two lists 
but also of the very principle upon which the 
whole allotment proceeds. Thus, Lord Watson, 
in delivering judgment in the Privy Council in 
the Liquidator’s Case (1892, A. C. 437 ; 61 L. J. P. 
C. 75), said: — 

The object of the Act (i.e., the British 
North America Act which embodies the 
Canadian Constitution) was neither to 
weld tbe provinces into one, nor to sub- 
ordinate provincial governments to a 
central authority, but to create a federal 
government in which they should all be 
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With such 

revenues 



represented, entrusted with the exclusive 
administration of affairs in which thev 
had a common interest, each province 
retaining its independence and autonomy 
That object was accoinplished by dis- 
tributing between the Dominion and the 
provinces all powers, executive and legis- 
lative, and all public property and 
revenues winch had previously belonged 
to the provinces, so tliat tin ‘ ' 
Government should l:)e vested 
of these powers, property, and 
as were necessary for tin 
ance of its constitutional 
and that the remainder s 
tained by the provinc.(\s for the 
of provincial governnient.’' 

And Mr. Justice Clement, continuing 
ment, declares that '*they (i.e., t 
people) agree to commit theinsclv<‘s to the control 
of one common government in ridation to such 
matters as are agreed upon as of common con- 
cern, leaving each Local Government still inde- 
pendent and autononious in all other matters.^’ 

sely and deliburately what the Cana- 
dian Constitution does not enact ; but the 
that an experienced Judge of a Canadian Court 




re' 




he C, 
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of powers is 
is the 
Clement points out 
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place this Btcitemeiit on record may rea.sona»hly 
lead to the entertaninment of a doubt whether 
the form in w]n< “ 
enacted ixx the Canadian 
test. Furth(‘.r, Mr, Justice 
that '' the paidiairued of Canada may *deal with 
matters which ans local or private and as such 
within tlu^ ordinary acop(^ of section 92 in cases 
where, sucli ledciral l(‘.giBlation is ‘ necessarily inci- 
dental ’ to th(^ cxercdsc of the powers conferred 
upon the parliamcmt of Canada by the enumera- 
tive heads of B(Md.ion 91.” 

‘'Again, the juris(lieti():n of the Dominion par- 

lijiimmti undent the opening 
‘ p('ae<‘, order, and good govern- 
inen1, <*laiise of section 91 has 
been held to h(^ *■ strictly confined to such matters 
are iiiuiiu‘Ht idna.l)l}' •<)! Cjiiiadian interest and 
;ancec JMu*, <h)urtB nvuBt accept the heavy 
lesponsibility of deciding this (piestion of fact. In 

the Locad Fix>hibition Case (1896, A. C. 348; 65 
L. J. lb fb 2(i), their TjordBhi]:>B of the Privy Council 



( 

mrs 



speak of laung ndieved of this responsibility in 
reference to tlie (hiniu^lai Jknnpt^rance Act by the 
previous deeision of tlie Board in Russell’s Case (7 
Appendi^c Case 829; 51 L. J. P. C* 77). No 
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Domiiiioii sta^tutc iias yci; been beld ultTci 
upon this ground as a colourable invasion of 
the provincial field unless, indeed, the decision o! 
the Privy Council holding invalid the Dominion 
Liquor License Acts, 1883 and 1884 (commonlj 
called the McCarthy Act, cee 4 Cart. 342 n.), 
was based upon this view ; but as no reason 
were ever published, this must remain uncertain. 
To what extent the Courts may, in deciding suet 
a question of fact take judicial notice of condi- 
tions, political, social, and industrial, throughout 
the Dominion may be a very difficult problem. 
It was held in an early case that the onus is on 
those who assert that a matter in itself local or 
provincial does also come within one of tte 
enumerated classes of section 91 {U Union Si 
Jacques v. Belisle, L. E. 6 P. C. 31, referred to 
with approval in v. Blach, ib. 272 ; 44 L. J. 
P. C. 52) ; and it may well be argued that tte 
onus would be still harder to satisfy if it were 
sought to have it established that the matter 
was unquestionably one of Canadian interest 
and importance (see Re-Insurance Act, 1910, 48 
S. a E. at p. 307, per Anglin, J.).” 

A somewhat different conclusion in the 
matter is stated by Mr. Justice Eiddell of the 
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Poutt of ODtfticio in iiis Colu^bis 

Lectures entitled “ The Canadian 
University Con^tiiuUon in Form and in 

Justice . — ‘‘ From what has been 

;BiddelVs views. said, it is manifest that the 

Dominion tas, in law, full control over 
Provincial legislation for a year ; and, therefore, 
it might be inferred that Provincial legislation 
Slowed to become law, could never be found to 
Tench upon the field of the Dominion. But 
TTetimes Acts which do not seem to the 
Dominion Ministry to be objectionable, even 
when petitioned against by parties interested, 
and are consequently not disallowed, are after- 
Lds found objectionable ; sometimes, too, the 
foH effect of a statute has not appeared until 
after the lapse of time. Any litigant may set up 
the invalidity of a statute. Dominion or 
^jj^cial—and the matter may be of such import- 
ance that the Dominion or Provincial authonties 
or.hoth may intervene. When the 

I statute is brought in question, the Court must 

decide according to the strict law— nothing is 

consequence but the legal power. The f 
Act is then interpreted in the same way and 
the same principles as the- Constitutiom^e 
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A further feature in which the Canadian 
Constitution is singular is that of the disallowance 
of local Acts. The procedure by which dis- 
allowance is effected is not clearly laid do\Tn 

75- J 7 r- • 77 in the Constitution, but Mr 

Federal Disalhw- m 

ance of Provincial Clement, in the boot 

A.ct^. * (Quoted, assumes that, since 

the Governor General under 
section 90 possesses certain of the prerogatives 
of the Crowm, including _ the right of veto and 
legislation, and since the form of Canadian govern- 
ment is that of responsible government, these 
powers are exercised in practice by the Canadian 
Cabinet. This view, moreover, hnds supijort in 
the statement by Mr.. Justice Riddell that 
“anyone affected by a provincial measure mav 
petition for its disallowance at Ottawa : in some 
cases parties are heard by Counsel before the 
Minister of^ Justice ”. The most recent case of 
such a petition was that of John D. Roberts, the 
editor of “ The Axe, ” a Montreal weekly, which 
in Its issue_ of October 27, 1922, published an 

f ^ li T * 7 names of two Members 

or the Legislature were being . coupled with 

those _ who were arrested for the particularly 

shocking murder of a young girl in Quebec in 
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1920. “ The Axe ” declarecl tliat it was being 
freely and openly said in Montreal that the 
indolence of the authorities in clearing up the 
raystery was due to the fact that these two 
jlembei'S of the Legislature were supposed to be 
implicated. “ The Legislature was then » in 
Session ; the article wa.s called to their attention^ 
John D. Roberts, the editor of “ The Axe ” and 
Pte.sident of the imblishing company, was 
arrested and brought before the Legislative 
Assembly ; he was questioned and refused to. 
give the names of the two Members ; the House 
declared Mm guilty “ of having assailed its 
honour and its dignity by slandering two of its 
members in the most odious and atrocious 
manner ; a Bill was passed, nem con, by the 
House, concurred iti by the Legislative Council: 
and assented to by the Lieutenant-Governor, 


December 29, 1922, to imprison Roberts for one 
year in the Common Gaol at Quebec ; Roberts 
was taken to the Gaol the same day where he 
remained for more than three months. A writ 
of Habeas Corpus was refused by a Judge of 
the Superior Court at Quebec and by a Judge of 
the Supreme Court of Canada. An application 
was made to the Ministry at Ottawa to annul 
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this Act ; but before a decision was arrived at, 
Roberts admitted his error and he was released, 
April, 1923 

I know no better illustration of the different 
connotations of the word ‘‘ constitutional than 
is aflorded by this case. Throughout Canada 
there was much comment upon the action of 
the Quebec Legislature in passing what was 
considered to be in effect ex font facto legis][ation 
to punish a past offence. Such a proceeding was 
argued to be unconstitutional in our British sense, 
a contention was made that it was contrary 
to the established principles of free government 
and to British usage in recent years.” 

“The matter was discussed at a succeeding 
General Election in the Province at which the 


Government was sustained ; consequently it 
must be considered that the people of that 
province did not disapprove— and they are the 
ultimate authority. The Act, however, was of an 
extraordinary character and it is not likely to be 
followed frequently as a precedent.” 


Special appeal 
provided in respect 
of Edvmiion from 
Province to Federal 
Government 


But observe also the 
influence of local conditions 
in the provisions of section 
93, which runs as follows : 
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“ 93. In aini for each Province the Legislature 
may exclusiv el y nvakc^ laws in relation to education, 
subject and aciiordiug t,o the following provi- 




I, TSfotJiliig ill any iSucli law shall prejudicially 
ailect any right or privilege with 
respect to denominational schools 
which any class of pexsons have by law 
^ Provi at 


ViiXj 




All the powers, privileges, and duties at 
the Union by law conferred and imposed 
inUjiper Canada on the separate schools 
and school trustees of the Queen’s 
Koman Catholic subjects shall be, and 
the same are hereby extended to the 
dissentient schools of the Queen’s Pro- 


testjint a,nd .llormin Catholic subjects in 



3, Where in a,ny Province a system of 
separate or dissentient schools exists by 
law at the Union or is thereafter 
established by the Legislature of the 
Province, an appeal shall lie to the 
Governor General in Council from any 
Act or decision of any Provincial 
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authority affecting any right of privilege 
•of the Protestant or Roman Catholic 
minority of the Queen’s subjects in 
relation to education. 


4. In case any such Provincial law as from 
time to time seems to the Governor 
General in Council requisite for the due 
execution of the provisions of this 
section is not made, or in case any 
decision of the Governor General in 
Council on any appeal under this section 
is not duly executed by the proper 
Provincial authority in that behalf, 
then and in every such ease, and as far 
only as the circumstances of each case 
require, the Parliament of Canada may 
make remedial laws for the due execution 
of the provisions of this section and of 
any decision of the Governor General 
in Council under this section 

Here Education is made the subject of special 
provision because the French Catholics and the 
Britisli Protestants feared sectarian injustice in 
any province where they were in a minority. We 
may note also that communal ’hnd sectarian 
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difierences have laid their mark on the provisions 
governing the Amendment of the Constitution 

(see Chapter Y). 

We have seen above that the Federal Union 
of Canada presents certain variations from the 

[11. In two other respects besides 



Departures frorr,. described it 


standard 



followf 


s a 





of iti 


own. 


form : (a) m ^ the l^Bually, e.//., Imperial 
composition of the Gcrinany, the United States of 

America, Australia, the Second 
Chamber is marie t[lie Chamber of States Eights. 
Election to a I (u-al Second Chamber is usually 
conducted on a liasis di (To rent from that designed 
for tlic First Chamber, with the special object of 
difierentiating between the interests of the nation 
as a wliole as reprc'.sented in the latter and the 
corporate economic and political interest of the 
States as S(4>ar;ite constitutional units. The 
Canadian Constitution places the personnel of the 
Senate entire! v in idle choice of the Governor 
General. No element of election enters. In the 
exercise of tb(‘ practice of responsible government, 
nomination to tlie Senate by the Governor General 
means nomination by the Party in power. The 
Canadian Senate, which gradually becomes the 
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handmaid of the Government of the day 
provided the Government remains long enough 
in powe:, has little interest for us as a federal 
institution. It is perhaps worth noting, before 
passing from the subject, that, judged purely 
on a federal basis, few if any of the Second 
Chambers in Federal Constitutions have fulfilled 
the expectations of their founders. _ The Senate 
of the United States of America is indeed a most 
powerful body, not however for the reason for 
which its creators attributed growing power to 
it, but by reason of the actual powers which it 
possesses and the positiye executive functions 
which it habitually exercises. The longer term 
of a Senator’s service, as well as the actual 
continuity of the Senate itself, also contribute 
largely to the greater repute in which the Senate 
is held above the house of Representatives. 

The manner in which the Canadian Constitution 
can be amended is dealt with in greater detail 

(h) in the amend- Chapter V, but we may 
ment of the Cons- glance at it here as another 
titution. feature in which Canada 

departs from the standard form. Usually Federal 
Constitutions are amended by an elaborate and 
deliberate process by which certain proposals for 


federal constitutions 


143 


Amendment are set in motion by the Legislature 
rL' popular demand otherwise expressed and 
L thereafter referred to the vote of the whole 
neople, or in some oases to a prescribed rpajority 
^ 4-1^ nf the Local Legislatures. In Canada, 

: voi»d p.itjc*iy by 

the French Catholics, a religious minori y m a 
Lsition not unlike that of religious minorities 
elsewhere, laid their mark upon this part of the 
Constitution. There is no power m Canada to 
amend the British North America Act ; and every 
croposal for amendment must be made m 
Tmnerial Parliament, that is to say, m this 
constitutional provision Canada enjoys a naore 
restricted discretion than any other British 
Dominion. In fact, of course, the Imperial 
Parliament could enact nothing in the way of 
SnSn constitutional amendment except on 
the invitation, and with the assent, of the 

Canadian people and Parliament. 

South Africa. 

The three constitutions described in the 
foregoing pages embody ^ 

o{ the Constitution ; (2) the fnnelton 




itvl fibovc, I’iirliaiiitint, not 


cv 


TliP provisions of the South A Inca Art , 
do not carry out these priiuhplos and thus the 
\nuth African South Ainran (oustitution, 
Parliament is snp- wllile possessitig sotiir frdt'ral 
reS features. a trur fodoral 

Union. In respect of the first <>1 the tliree 
Principles enuraeratfl ahov.>, Parliament, not 
the Constitution, is suprenu' : or al all events 
the supremac/ of Parhaiueiit is only limited by 
the greater supremacy of tlm Imf erial Parlia- 
ment The Honouralile K. fP Hi'and, who as 
Secretary of the 1’rausvaal D-deeates to the 
South African National ('miventmn ot 
speaks with peculiar authority , says 

X ** 

“ It is from tin* priiif’ipii* of tlM* HUjirmnimy 


II. liraiul, who 




ixiciitiil di'ffori*nri*H foclorsl 

constitution aiul a unitary ( onst itHtion 
such as that {nimed for South Africa. 
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render natural, tliere is little doubt that 
opinion in South Africa is overwhelming- 
ly in favour of the unitary as opposed to 
the federal principle. The panegyrics 
which American writers have been accus- 
tomed to lamh on the Constitution of tie 
United States, and the imitation of that 
Constitution by Canada and Australia, 
probably explain the widespread opinion 
that federalism is a form of government 
to be sought as an end in itseH, and not 
one which should be accep ted only when 
nothing better can be obtained. But 
federalism is, after all, a jpis allerj a con- 
cession to human weakness. Alexander 
Haniiiton saw its dangers and only ac- 
quiesced because by no other means was 
union possible. In Canada Six John 

JL. 

MacDonald strongly favoured a legislative 
union, but was obliged to bow to the in- 
tense provincialism of Quebec. In Austra- 
lia the narrow patriotism of the different 
states has imposed upon the Federal G-ov- 
emment lmiitation,s which are generally 
admitted to he checking that coiiatrv’s 
advance. Federalism must be accepted 
where nothing better can be got, but its 


jedeeal constitutions. 14T 

T ;i TQ-nf 51 o'ps Sii’c It divi 

Son 

^ !^f.akness in the organs of govern- 
^ett, and it tends to stereotype and himt 
Aevelooment of a new conntry. 
South AfricU statesmen have been wise 
to take advantage of the general senh- 
ment in favour of a closer form of union. 
It is remarkable that Sout ^ 

local to national feelmg, “d. that the 

?^tf nSS 

to Iviy casfSeTsel/proud^^^^ 

to them. 

stated, is that bitter experir 
them the evils of disunion. 

hat the evils of disunion were is f f ° ^ 

known to students of South 

eviU of dis- j^ican history. Before the 

South African War, throughout 
, oxtent of the territory now embra^ “ 

Srican to. to'*' 
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mkabitants was little more thaR one million, wlio 
required for the administration of their affairs no 
less than four Governments. Inevitably, unity in 
policy, whether economic or racial, was lacking and 
the whole process of government was inefficient, 
cumbrous and expensive. ‘ ‘ There were four Parlia- 
ments handling identical problems by means of 
differing laws ; there were four Courts interpreting 
these laws in diverse manners ; there* were four 
Governors with their accompaniment of Govern- 
ment Houses, retinues, and staffs ; there were four 
Governments, driven in every sphere of their acti- 
vity to recognise the necessity of unity and 
promptitude of action and yet failing to achieve 
either ; there were four treasuries, each borrowing 
money without regard to the needs of the others.; 
there were confusing differences in many of the 
laws, especially in such matters as patents, niarri- 
age, inheritance, and naturalisation. A man might 
be a British subject in the Cape Colony, but not in 
the Transvaal. Taken alone, all these elements of 
waste and confusion were a potent argument for 

TT T* • *1 1 

Union. 

ft 

The question here arises naturally, why include 
South Africa in a review of Federal Constitutions ? 
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The answer is, first of all, that 
include South g j^onograph purports to pre- 

sent something more than a 
review of those Constitutions which faithfully port- 
ray the federal principle, for it is intended to deal 
with as many as possible of the varying relation- 
ships that have existed from time to time between 
Central and Local Governments. The second and 
even more cogent answer is that the history of 
South Africa in the first ten years of the present 
century, not to go further back, presents the most 
remarkable object-lesson available in our genera- 
tion of the vital strength of those forces which make 
for union in a modern State. Remarkable as were 
the proceedings of the American Conventions from 
which the United States Constitution eventually 
emerged, the proceedings of the summer of 1908 
and the winter of 1908-09 in South Africa are no 
whit behind them in constitutional importance or 
personal eloquence. It is no doubt true that, des- 
pite their remarkable services to South Africa, 
General Botha, General Smuts, Sir Starr J ameson, 
and the other personalities of that remarkable 
time were not figures of the same command- 
ing stature as George Washington, Alexander 
Hamilton, Jefierson, and the other fathers of the 



150 SEVEN REPRESENTATIVE 

American Constitution. Moreover, it is perhaps a 
pity, though essential at the time, that the pro- 
ceedings of the South African Conventions were 
confidential and that therefore some of the most 
interesting material in the discussion on federalism 
under contemporary conditions is still lacking to us. 
Were it fully available, I should have little difficulty 
in gleaning from it cogent material wherewith to 
justify the appearance of the South African Con- 
stitution in these pages. As it is, we know enough 
of the course through which events passed and of 
the conflicting opinions which met and eventually 
composed themselves in the South African Con- 
ventions to realise that nothing but the downright 
force of necessity could have persuaded Natal, for 
instance, to relinquish her local patriot-sm in order 
to form what is practically the unitary State of 
South Africa. 

As we proceed with the examination of the South 
Africa Act, 1909, we shall see that, though unit- 
ary, the South African Constitution presents certain 
features which are not without their use in the 
study of Central and Local G-overnments. 

“ Whereas it is desirable for the welfare and 
future progress of South Africa that the several 
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Britisli Colonies therein should. 

Preambh to the united under one Govern- 
South Africa Act, ^21 a legislative union 

under the Crown of Great Bri- 
tain and Ireland : 

‘ And whereas it is expedient to make provision 
for the union of the Colonies of the Cape of Good 
Hope, Natal, the Transvaal, and the Orange Eiver 
Colony on terms and conditions to which they have 
agreed hy resolution 01 tlieir respective^ Parlia- 
ments, and to define the executive, legislative; 
and judicial powers to be exercised in the govern- 
ment of the Union : 

And whereas it is expedient to make provision 
for the establishment of provinces with powers of 
legislation and administration in local matters 
and in such other matter as may be specially rC" 
served for provincial legislation and administra- 
tion : 


And whereas it is expedient to provide for the 
eventual admission into the Union or transfer to 
the Union of such parts of South Africa as are not 
originally included therein : 


Be it therefore enacted. . . . 


■IfCLK. 








* • • # • 









J- T. ^ 




v; 


■ 7 I I ? f 'I ^3 ' 

I ^ i ■■Si? 2 





! i 

^ 4* 


■fl 



152 


SEVEN BEPEESEN TATIVE 


Tlie kernel of this recital lies in the words 

‘‘ legislative union”. They 

Significance of the qq^ui in the Constitution of 
words ^' legislative other British Dominion, nor 

in the American Constitution, 
They express at the very outset the fundamental 
principle on which the South African Constitu- 
tion rests, namely, the supremacy of Parliament. 
Had the framers of the South Africa Act chosen 
to use the words which appear in the Preamble 
to the British North America Act, namely ‘‘ A 
Constitution similar in principle to that of the 
IJnited Kingdom,” they would have been much 
nearer the truth than the framers of the Canadian 
Constitution were in employing those w'ords to 
describe the Constitution of Canada. 

■I 

By section 8, the executive government of the 
Union is vested in the King and administered by 
His Majesty in person or by a Governor General 

as his representative. Section 

Executive power, . i 

14 , however, empowers the 
Governor General to appoint ^‘ officers not exceed- 
ing ten in number to administer such departments 
of State of the Union as the Governor General 
in Council may establish.” Such officers hold office 
during the pleasure of the Governor General and 
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shall be members of the Executive Council and the 
King’s ministers of State for the Union. .Moreover, 
these ministers must be members of one or other 
House of Parliament. Thus, while section 8 pre- 
serves the theoretical sovereignty of the Crown, 
section 14 explicitly establishes parliamentary and 
responsible government. 


Very wide powers indeed are given to the Gov- 
ernor General or to the Governor General in Coun- 
The scope - of exe- ' cil by section 16 described in 
cuiive power in ihe the rubric in the Act as the 

“ transfer of executive powers 
to Governor General in Council .” The actual 
terms of section 16 are as follows : — 


All powers, authorities, and functions which 
at the establishment of the Union are in 
any of the Colonies vested in the Governor 
or in the Governor in Council, or in any 
authority of the Colony, shall, as far as 
the same continue in existence and are 
capable of being exercised after the es- 
tablishment of the Union, be vested in 
the Governor General or in the Governor 
General in Council, or in the authority 
exercising similar powers under the 
Union, as the case may be, except such 
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powers and fnnctions as are by this Act or 
may by a law of Parliament be vested in 
some other authority/’ 

Section 17 vests the command-in-chief of the 
naval and militey forces of the Union in the Fede- 
ral Government. 

fYg. 

We have seen that South Africa is a legislative 
union and the corollary to the decision announced 
rm Of ij. Preamble is to be found 

can Parliament. ^ proviswns of Chapter IV 

OX the Constitution, which des- 
cribes the composition, character and functions of 
the South African Parliament. Section 19 vests 
the legislative power of the Union in the 
Parliament of the Union, herein called Parlia- 
ment, which shall consist of the King, a Senate, 
and a House of Assembly.” The powers of Parlia- 
ment are not recited in detail, but section 59 
endows it with functions which are little short of 
complete sovereignty : — 

‘‘ 59. Parliament shall have full power to 
make laws for the peace, order, and good 
. government of the Union.” 

Thus the Union is a unitary State with virtually 
all powers vested in the Central Government, 
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And, though the analogy cannot be pressed too 
far, there is some resemblance between the Con- 
stitution of South Africa and the Government of 
India Act. Let us examine the position of the 
South African provinces to see" how far this is true. 


Chapter V, which deals with the position of the 
South African provinces, authorises the appoint- 
» ment of a chief executive officer 


' The limited powers 
Of a South African 
^province. 


by the Governor Feneral who is 
styled th^ Administrator of the 
Province and in whose name all 


Executive acts relating to provincial affairs there- 
in are done. The Governor General in Council, in 
appointing this officer, is held to give preference 
Where possible to persons resident in the province. 
The Salaries of these Administrators are fixed by 
Parliament, that is, by the Union, and they are 
removable from office by the Governor General 
who, in taking action under this power, must com- 
Daunicate his reasons by message to both Houses 
of Parliament. The legislative authority of the 
province, it will be observed, is not even consulted. 

‘‘ 70. (1) There shall be a provincial council in 
each province consisting of the same number of 
members as are elected in the province for the 
House of Assembly : Provided that, in any province 
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■whose representatives in the House of Assembly 
mr.. . than twenty-five 

of provincial coun- ^ number the provincial coun- 
cils. cil shall consist of twenty-five 

members. 


(2) Any person qualified to vote for the election 
of , members of the provincial council shall be 
qualified to be a member of such council.” 

''78. (1) Each provincial council shall at its first 

meeting after any general election elect from among 

Provincial execu- i^iembers, or otherwise, four 
live Committees, persons to form with the admin- 

istrator, who shall be chairman, 
an executive committee for the province. The 
menabers of the executive committee other than the 
administrator shall hold office until the election of 
their successors in the same manner. 


^ (2) Such members shall receive such remunera- 
tion as the provincial council with the approval of 
the Governor General in Council, shall determine. 

(3) A member of the provincial council shall 
not be disqualified from sitting as a member by 
reason of his having been elected as a member of 
the executive committee. 
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(4) Any casual vacancy arising in the execu- 
tive committee shall be filled by election by the 
provincial council if then in session or, if the 
council is not in session, by a person appointed 
by the executive committee to hold ofiice tempo- 
rarily pending an election by the council.*’ 

80. The executive committee shall on behalf 


of the provincial council carry on the adminis- 


Powers of provm- 
cial executive coni'- 
mittees. 


tration of provincial affairs. 
Until the first election of mem- 
bers to serve on the executive 


committee, such administration 
shall be carried on by the administrator. When- 
ever there are not sufficient members of the exe- 


cutive committee to form a quorum according to the 
rules of the committee, the administrator shall, as 
soon as practicable, convene a meeting of the provin- 
cial council for the purpose of electing members to 
fill the vacancies, and until such election the ad- 
ministrator shall carry on the administration of 
provincial affairs.” 


81. Subject to the provisions of this Act, all 
powers, authorities, and functions which at the 

Transfer of powers establishment of the Union are 
to provincial execu- in any of the Colonies vested in 
live committees. or exercised by the Go v'ernor or 
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>» 

tke Governor in Council, or any minister of the 
Colony, shall after sucli establishment be vested 
in the executive committee of the province so fax 
as such powers, authorities, and functions relate 
to matters in respect of which the provincial 
council is competent to make ordinances.” 


85, Subject to the provisions of this Act and 
the assent of the Governor General in Council as 
hereinafter provided, the provincial council may 
make ordinances in relation to matters coming 
within the following classes of subjects (that is 
to say) ; 


Legislative powers 
of 'provincial coun- 
cils. 


(i) Direct taxation with- 
in the province in order to 
raise a revenue for provincial 
purposes : 


(ii) The borrowing of money on the sole credit 
of the province wdth the consent of the 
Governor General in Council and in 
accordance with regulations to be framed 
by Parliament : 


(in) Education, other than higher education, 
for a period of five years and thereafter 
until Parliament otherwise provides : 



FEDEEAL CONSTITUTIONS, 159 

(iv) Agriculture to the extent and subject to 
the conditions to be defined by Parlia- 
ment : 

(y) The establishment, maintenance, and 
management of hospitals and charitable 
institutions; 

(vi) Municipal institutions, divisional councils, 
and other local institutions of a simi- 
lar nature : 

(vu) Local works and undertakings within the 
province, other than railways and har- 
bours and other such works as extend 
beyond the borders of the province, and 
subject to the power of Parliament to 
declare any work a national work and to 
provide for its construction oy arrange- 
ment with the provincial council or other- 
wise : 

(vui) Koads, outspans, ponts, and bridges, other 
than bridges connecting two provinces : 

(ix) Markets and pounds : 

(x) Fish and game preservation : 

(xi) The imposition of punishment by fine 

penalty, or imprisonment for enforcing 
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anv law or any ordinance of tte pro- 
vince made in relation to any matter 
comin<^ within any of the classes of sub- 
jects enumerated in this section . 

Cr iA Generally all matters which, in the opinion 
of the Governor General in Council , are of 
a merely local or private nature in the pro- 

vince : 

iviU'i \.ll other subjects in respect of which 
Parhament shall by any law delegate the 
power of making ordinances to the pro- 
vincial council.” 

“ 86 Anv ordinance made by a provincial coun- 
cil shall have efiect in and for the pro'v ince as long 

and as far only as it is not 

Effect of provin- repugnant to any Act of Par- 

c2Gil ovdincifiCBS^ linTnont; 


87. A provincial council may recommend to 

Parliament the pavssing of any law relating to any 

matter in .respect of which 
RecommeTidafions to council is not competent 

Parhament make ordinances.” 


88. In regard to any matter which require 
to be dealt with by means of a private Act of 
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Parliament the provincial Council of the province 

. to which the matter relates, 
power to deal with may, subject to such proce- 

matters j^oper to e down 

Parliament, take evidence 
by means oi a belect Commit 
tee or otherwise, for and against the passing of 
such law, and, upon receipt of a report from such 
council, together with the evidence upon which it 
is founded, Parliament may pass such act without 
further evidence being talcen in support thereof.” 

90. When a proposed ordinance has been pass- 
ed by a provincial Council it shall he presented by 
the administrator to the Governor General in 

Council for his assent. The 
Assent to provin- General in Council 

oial ordinances. declare within one month 

from the jiresontatioii to him of the proposed ordi- 
nance tliat he assents thereto, or that he withholds 
assent, or that he. reser ves the proposed ordinance 
for further consid(3ration. A proposed ordinance 
so reserved shall not have any foice unless and 
until, within one year from the day on which it 
was presented to the Governor General in Council, 
he makes known by proclamation that it has 

received his .assent.” 
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<£ 92. (1) In eacli province there shall be an 

auditor of accounts to be 

Audit of provin- appointed hy the Governor 
ekd accounts. General in Council. 

(2) No such auditor shall be removed from ofiBce 
except by the Governor General in Council for 
cause assigned, which shall be communicated by 
message to\oth houses of Parliament within one 
week after the removal, if Parliament be then 
sitting, and, if Parliament be not sitting, then 
within one week after the commencement of the 
next ensuing session. 

(3) Each such auditor shall receive out of 
the consolidated Eevenue Fund such salary as 
the Governor General in Council, with the approval 
of Parliament, shall determine. 

(4) Each such auditor shall examine and audit 
the accounts of the province to which he is assigned 
subject to such regulations and orders as may be 
framed by the Governor General in Council and 
approved by Parliament, and no warrant signed 
by the administrator authorizing the issuing of 
money shall have effect unless countersigned by 
such auditor. ’’ 
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These provisions reveal the thoroughness with 
m-L f which the four Colonies of 1908 

made the Unio7i, suppressed their local particular- 


ism and thus contributed to make 
a powerful Union. The provinces as now constituted 
are in fact bound hand and foot to the chariot wheels 
of the Union ; and there is hardly a vocal section of 
public 0 ]Dinion throughout South Africa which does 


not now heartily endorse the fundamental principles 
of the South Africa Act. Here, as in practically 
all other cases, the evils of disunion combined with 
the fear of attack from without and the disruptive 
force of racial tension within, both beDween Dutch 
and English and between white and black, to unite 
those who had been far apart. 


There are some features in the Constitution which 

Federal features. There is, 

tor instance, the Supreme Court 
set up by section 95 as follows 


95. There shall be a Supreme Court of South 
Africa consisting of a Chief Justice of 
South Africa, the ordinary judges of 
appeal, and the other judges of the several 
divisions of the Supreme Court of South 
Africa in the provinces.” 
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T'l-ia QiiTir pTin ft Court is 3i fodorul institution in 
The buprem i^nsdiction in judicial dis- 

putes between the prOTinces , but i ^ * 8, 

trul’^ federal Supreme Court inasmuch as it does 

!t>f'^n^s«ssthe power, enjoyed by the Supreme 

nmiTt of" the Umted States, of declaring whether 

^ „ anartment comes within or without 

a given enactoent Constitution. Local 

STm administotion ha, been 
section 98 which rjn, is 





” 0(3 n 1 The several supreme courts of the Cape 
r-iifiL of of Good Hope, Natal , and the 
provincial and heal Transvaal and the High Court of 
divisions of Supreme the Orange River Colony shall, 


Court. on the establishment of tie 

Union, become provincial divisions of tie 
Supreme Court of South Africa, within their 
respective provinces, and shall eaelt be presided 

■Jel 

over by a j ndge-president. 

The court of the eastern districts of the 
Cape of Good Hope, the High Courts Griqualand, 
the High Court of Witwatersrand, and the several 
circuit courts, shall become local divisions of the 
Supreme Court of South Africa within the respec_ 
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tive areas of their jurisdiction as existing at the 
establishment of the Union. 

(3) The said provincial and local divisions, refer- 
red to in this A.ct as superior courts, shall in addition 
to any original jurisdiction exercised by the corres- 
ponding courts of the Colonies at the establishment 
of the Union, have j urisdiction in all matters— 

(а) in which the Government of the Union or a 

person suing or being sued on behalf of 
sucb Government is a party * 

(б) in which the validity of any pro\dncia! 

ordinance shall come into question. 

(4) Unless and until Parliament shall otherwise 
provide, the said superior courts shall mutatis. 
miitandii have the same jurisdiction in matters 
affecting the validity of elections of^ members 
of the House of Assembly and provincial councils 
as the corresponding courts of the Colonies have at 
the establishment of the Union_ in regard to parlia- 
mentary elections in such Colonies respectively. 

The original constitution of the^ Senate was 
' n laid dowm in section 24, which 

jlIiC d 

ederal feature says: 

24. For teu years eiter the establislinieiit 
of the Union the constitution of the Senate shall, in 
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respect of the original provinces, be as follows : — 

(i) Eight senators shall be nominated by the 
Governor General in Council, and for each 
original province eight senators shall be 
elected in the manner hereinafter provid- 
ed : 

(n) The senators to be nominated by the Gov- 
ernor General in Council shall hold their 
seats for ten years. One-half of their 
number shall be selected on the ground 
mainly of their thorough acquaintance, 
by reason of their official experience or 
otherwise, with the reasonable'wants and 
wishes of the coloured races in South 
Africa. If the seat of a senator so nomi- 
nated shall become vacant, the Governor 
General in Council shall nominate another 
person to be a senator, who shall hold 
his seat for ten years : 

(m) Aiter the passing of this Act, and before 
the day appointed for the establishment of 
the Union, the Governor of each of the 
Colonies shall summon a special sitting 
of both Houses of the Legislature, and the 
two Houses sitting together as one body 
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and presided over by the Speaker of tbe 
Legislative Assembly stall elect eight per- 
sons to be senators for the province. Such 
senators shall hold their seats for ten 
years. If the seat of a senator so elected 
shall become vacant, the provincial council 
of the province for which such senator has 
been elected shall choose a person to hold 
the seat until the completion of the period 
for which the person in whose stead he is 
elected would have held his seat.” 

25. Parliament mav provide for the manner 

JL 

in which the Senate shall be constituted after 
Subsequent constL the expiration of ten years, and 
tution of the Senate. unless and until such provision 

shall have been made — 

(i) the provisions of the last preceding section 

with regard to nominated senators shall 
continue to have effect ; 

(ii) eight senators for each province shall be 
elected by the members of the provincial 
council of such province together with the 
members of the House of Assembly 
elected for such province. Such senators 
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„ 1, 1.1 seats for ten years unless 

shall hoH. heir ^s^o^er ^jis^olved. If the 

the S jate b become 

I tie members of the provincial 
*i’ nf the province, together with 
t Wemberf of the House of Assembly 

proenc,. » 

„ison to hold the seat until the comp- 
e^ion of the period for which the per^ 
son in whose stead he is elected would 
t iipid his seat. The Governor Gene- 
raT^ii Council shall make regulations 
Joi the joint election_^of senators pres- 
cribed in this section.'’ 

4 = fa’- as I have been able to ascertain, the 

South JS^fe^re the South African 

Senate remains as it began, a partially nominate , 
partially elected. Second Chamber deliberately 
j ;^to represent the interests of the pro- 

Vinces. We may take ^ “ c-S 

of the provision whereby ttie eight elected Senators 

serving the interests of each province in _ e 

Senate are chosen by the members of the provm- 

jial council and not by tlie electorate at large. 
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An important provision governing the relation 

between the Government o* 
Commission of Union of South Africa and 

/MgitM-j/ provincial executive com- 

thl Union mittees occurs in section 118, 
and the provinces. which runs as follows 

118 The Governor General in Council shall, 
as soon as may be after the establish- 
ment of the Union, appoint a commis- 
sion consisting of one representative 
from each province, and presided oyei 
by an officer from the Imperial Service, 
to institute an inquiry into the financial 
relations which should exist between 
the Union and the provinces. Pending 
the completion of that inquuy aud until 
Parliament otherwise provides, there 
shall be paid annually out of the Con-, 
solidated Pevenue 1 und to the admi- 
nistrator of each province— ^ ^ ^ 

la) an amount equal to the sum proviaed 
^ in the estimates for education, other 
than higher education, in respect of 
the financial year, 1908-09, as voted 
by the Legislature of the correspondmg 
colony during the year nineteen hun- 
dred and eight ; 
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(6) sacli furtier sums as the Governor 
General in Council may consider neces- 
sary for the due perJEormance of the 
services and duties assigned to the 
provinces respectively. 

Until such inquiry shall be completed 
and Parliament shall have made other 
provision, the executive committees in 
the several provinces shall annually sub- 
mit estimates of their expenditure for 
the approval of the Governor General in 
Council, and no expenditure shall he in- 
curred bv anv executive committee which 
is not provided for in such approved 
estimates.” 


IS section and the provisions relating to the 
cter oi the Senate as the representative of 
provincial interests were concessions by the Union 
Party sixteen years ago to the local autonomy 
orot agonists chiefly from hiatal. It is the kind 


}f concession which naturally forms a part of 
any process whereby the relations between Central 
and Local Governments are redistributed. # 


Though there is no list of Central subjects, 
ere is specific mention of one, namely the 
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means of communication, represented by ports, 
Ports, harbours harbours, and railways, in 
and railumys. which the conflicting interests 

of the four separate Administrations existing before 

1909 had seriously hampered the ,? 

South Africa. One of lord Milner s_ last public 

statements before leaving South AfncR m mS 
was made at a Conference in Johannesburg where 
he presided. » I should like to record as my 
pLting words,” said Lord Milner, “ my convic- 
tion of the supreme importance of trying to 
get over the conflict of State interests in the 
matter of railways. I know it would be very 
difiicult to adjust all interests, but, even if it took 
six months to arrive at an adjustment, it would 
be for all time. What inipresses me is that 
almost every railway question which is broug it 
forward however trivial it may be, raises the 
whole controversv {i.e., the conflicts between t e 
four separate railway administrations) and the 
battle between conflicting interests has to be 
fought out over and over again on each occa- 

Sion. 

r 

One further concession to local feeling 
noted in passing. Section 133 gives statutory 
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Compensation to 
colonial capitals for 
diminution of pro- 
sperity, 

Pietermaritzburg 


compensation to the dispos- 
sessed colonial capitals for the 
diminution of prosperity : — 
in order to compensate 

^ ^ Q^iid Bloemfontein for any loss 

sustained by them in the form of diminution of 
prosperity or decreased rateable value by reason 
of their ceasing to be the seats of government of 

colonies, there shall be paid from 
the Consolidated Revenue Bund for a period not 
exceeding twenty -five years to the municipal 
councils of such towns a grant of two per centum 

per annim on their municipal debts, as existing 

on the thirty-first day of January nineteen hun- 
red and nine, and as ascertained by the Con- 
troller and Auditor-General. The Commission 

appomted under section one hundred and eighteen 

a a , after due inquiry , report to the Governor 
:^eneral in Council what compensation should be 
paid to the municipal councils of Cape Town and 
Pretoria for the losses, if any, shmlarly sustained 

shall be paid out 

of the Comohdated Revenue Fund for a period 

not exceedmg twenty-five years, and shall not 

exceed one centum per annum on the res- 

p«cte mimc.p.1 a.ta of ouch towM .0 esdstiug 
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on the thirty-first January nineteen hundreo and 
nine, and as ascertained by the Controller and 
Auditor General. For the purposes of this section 
Cape Town shall be deemed to mcluae the mumci- 
pahties of Cape Town, Green Point, and Sea Pom , 
Woodstock, Mowbray, and Eondebosch, Claremont, 
and Wynberg, and any grant maaeto Cape town 
phfl.n be payable to the councils of such 
nalities in proportion to their respective debts. 
One-half of any such grants shall be applied to 

At any time ator tile tentk 

annual mant has been paid to any of such towns 
the Governor General in Council, with the approval 
of Parliament, may after due inqmry withdraw 
or reduce the grant to such town. 

Switzerland. 

The Constitution of the Swiss Confederation 
declares in its first Article that 

« The peoples of the twenty-two Sovere|n 

Pa-n+ntm of Swit5Z6rl8>nd. ximtio 

Cantons o 

Swiss Sovereigniy. jy. . Zmieh, Berne, 

lucerne, Uri, Schwyz, Unterwalden 
Haut et le Bas), Glaris, Zoug, 
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Fribourg, Soleure, Bale (ville et cam- 
pagne), Scbaffhouse, Appenzell (les deux 
Rhodes), St. Gall, Grisons, Argovie, 

Thurgovie, Tessin, Vaud, Valais, Neuch- 

atel and Geneva compose together the 
F ederation. ’ * 

The Third Article further declares that ‘‘the 
Cantons are Sovereign in so far as their sovereignty 
is not limited by the Federal Constitution, and, 
as such they exercise all the rights not explicitly 
delegated to the F ederal Power Switzerland is 

thus the complete antithesis to South Africa, and 
although this article describes the Cantons as 
Sovereign, fundamentally the Swiss People is the 
Swiss Sovereign. 

“ The Swiss Federal Constitution, ” says Pro- 
fessor Dicey in his “ Law of the Constitution,’’ 
“ may appear to a superficial observer to be a copy 
in miniature of the Constitution of the United 
States ; and there is no doubt that the statesmen 

Professor Dicey's 1^48 did in one or two points, 
Account of the Prin- and notably in the formation of 
cipl^ of Swiss the Council of States or Senate, 

e era ism, intentionally follow American 

precedents. But for all this, Swiss FederaUsm 
is the natural outgrowth of Swiss history, and 
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bears a peculiar character of its own that well 
repays careful study. 

Three ideas underlie the institutions of modern 

Three Ideas in Switzerland. The first is the 
Swiss Institutions, uncontested and direct sovere- 
ignty of the nation. 

The second idea to which Swiss institutions give 
expression is that politics are a matter of busi- 
ness. The system of Swiss Government is busi- 
ness-like. The affairs of the nation are trans- 
acted by men of capacity, who give effect4o the 

wull of the nation. 


The last and most original Swiss conception is 
one which it is not easy for foreigners bred up 
under other constitutional systems to grasp. It 
is that the existence of political parties does not 
necessitate the adoption of party government. 


^Whatever may be the merits of Swiss institu- 
tions the idea which governs them is obmous. 
The nation is Monarchy, the Executive and the 
Members of the Legislature are the Peoples’ agents 


or Ministers. 

These are the principles or conceptions em- 
bodied in Swiss institutions • they are closely 
inter-connected, they pervade and to a great extent 
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the operation of the different parts of the 
Swiss Constitution. Many of its, features are of 
course common to all _ federal governments, but 
its special characteristics are due to the predomi- 
nance of the three ideas to which the ^ reader’s 
attention has been directed. That this is so will 
be seen if we examine the different parts of the 
Swiss Constitution. 

I. The federal CounciL — This body, which we 
should in England call the Ministry, consists of 
seven " persons elected at their finst meeting by 
the two Chambers which make up the Swiss 
Federal Assembly or Congress, and for this purpose 
sit together. The Councillors hold office for 
three years, and being elected after the first meet- 

The “Federal Ex- ing of the Assembly, w'hich 
tcuiive. itself is elected for three years, 

keep their paces till the next Federal Assembly 
meets, when a new election takes place. The 
Councillors need not be, but in fact are, elected 
from amona the members of the Federal, Assembly, 
and though they lose their seats^on election, yet, 

as tliey can take part in the debates of each 

^ ' 

House, may for practical purposes be considered 
members of the Assembly or Parliament. The 
powers confided to the ^ GouncU are wide. The 
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- ,-_cil is the Executive of the Confederacy and 
«P=! the anthoritv naturally belonging to 
national government. It discharges also, 
atran^e as this may appear to Englishm^ or 
SSai; many juLial functions To the Caun- 
d1 are in many cases referred questions of admi- 

r iSen or Americans consider strictly legal 
aions. Thus the Council in_ effect determined 
Mme years ago what were the rights as to meeting 
Spublic of the Salvation Army and whe her and 
i c-s-tent Cantonal legislation could pro- 

sL” irs »^irrc:^Mon, «, 

the Cantons, and determines whether clauses in 
such Constitutions are, or are not, inconsistent 
^th the articles of the Federal Constitution. 
SecJlcU ta in iant the centre ct tl.e whole 
Swiss Federal system ; it is called upon to 
good relations between the Cantons and the 
Federal or National government, and generally 
to nrovide for the preservation of order, and ulti- 
matelv for the maintenance of the _ law through- 
out the whole country. All foreign affairs fall 
under the Council’s supervision, and the conduct 



178 SEVEN 1?FPBESENTATIVE 

of foreign relations must, under the circumstances 
of Switzerland, always form a most important and 
difficult part of the duties of the government. 

Though the Councillors are elected they ^re not 
disinissible by the Assembly, and in so far the 
Council may be considered an independent body ; 
but from another point of view the Coiuicil has no 
incbpendence. It is expected to carry out, aud 
A Non-Party does carry out, the policy of 
Cabinet. the Assembly, and ultimately 

the policy of the nation, just as a good man of 
business is expected to carry out the orders of 
his employer. Many matters which are practical- 
ly determined by the Counci] might constitution- 
allv be decided bv the Assembly itself, which, 
however, as a rule leaves the transaction of 
affairs in the hands of the Council But the 
Council makes reports to the Assembly and were 
the Assembly to express a distinct resolution on 
any subject, effect would be given to it. Nor is 
it expected that either the Council or individual 
Councillors should go out of office because pro- 
posals or laws presented by them to the Assem- 
bly are rejected, or because a law passed, with the 
approval of the Council, by the Chambers, is 
vetoed on being referred, to the people. The 
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Council, further, though as the members thereof, 
being elected by the H'ederal Assembly, must in 
general agree with the sentiments of that body, 
does not represent a Parliamentary majority 
as does an English or a French Ministry. 
The Councillors, though elected for a term of 
three years are re-eligible, and as a rule are 
re-elected. The consev][u.ence is rhat a man 
may hold ofhce for sixteen years ^ or more, 
and that the character of the Council changes 


but slowly and there have, it is said, been cases 
in which the maj ority of the Parliament^belonged 
to one party and the majority of ohe council to 
another, and this want of burmony in general 
political views between the Parliament and the 
Government did not lead to inconvenience. In 
truth the Council is not a Cabinet but a Board 
for the management of ousiness, of which Board 
the so-called President of the L-onfederation, 
who is annually elected from among the mem- 
bers of the Council, is merely the cliairman. It 
may fairly be compared to a Board of^ Directors 
chosen by the members of a large joiiit-stoeir 
company. In one sense the Board has no 
independent power. The majority ot the share- 
holders, did they choose to do so, could always 
control its action or reverse its policy, in 
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.■UpT sense as we all know, a Board is almost 
- tnm SSrol. As long as things are well, or 
r4n okX, managed the shareholders We 
neSer the wish nor practically the power to 

Sowledge and^esperience which the shareholder 

1 nlr and that to interfere with the Boards 
management would imperil the welfare of tie 
fssociation. So it is with the Federal Counci 

dependence is the 

f^oes not come mto conniot witn tne AuseniDiyj 
ft therefore is a permanent body which canra 
L and c8.Tries on with marked success, tie 
administration of pnbhc afiairs. It is a oody of 
men of business who transact the business of tie 

State. 

It ^‘s worth while to dwell at some length on tk 
constitution and character of the Swiss Counei or 
Board, because it gives us a kind of Executive 
difiering both from the Cabinet govermnent of 
England or France, and from the Presidential 
government of America. The Council does not. 

vt. like an English Cabinet, re- 

BrlthmdAmerZn present, at any rate directly 
practice. and immediately, a predomi- 

Dant political party. It is not liable to be at any 
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i disiT'issed from office. Its members keep 
it for a period longer than the time 
“ ^hich either an English Ministry or an 

"rican President can hope to retain office. 

> Council, though differing greatly from a 
; is a Parlimentary or semi-Parliament- 

■n ^ Tt li 3 bs not- like s^n A-monc^^n 

Sr authority of, its o™ 

n being derived from popular election, may 
t:end, and even be opposed to, the autnority 
t Legislature. The constitutional nistory of 
Lrland since 1848 has exhibited none of 
I couflicts between the Executive and the 
lative body which have occurred more tl^n 
S the United States. The position of the 
V Tuav if we seek for an historical parallel 

ll y > r J. 1 . ^ r.l 


)inweUiaii insbi umcixu v/x 
nrfiUDies very neaxly tlie position 

ih the Council of State would have held, had 

Instrument of Government been, m accorc- 

with the wishes of the Parliamentary 
' ,n so modified as to allow of the 
an re-election hy Parliament of the members 
,e Council. If we desire a modern paialle 
na^erhaps find it in the English Cml 
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Service. Tlie members of the Council are, 
the permanent heads of the English GoverniBi 
offices, officials who have a permanent tenure 
office, who are in strictness the servants oil 


State, and who are expected to carry out, and 
carry out, measures which they may not h 
framed, and the policies of which they may i 
approve. This comparison is the more instructi 
because in the absence of an elaborate Ci 
Service the members of the Council do in ei 
discharge rather the duties of permanent ci 
servants than of ministers. 


II. The Federal Assembly . — This Parliam? 
is certainlv modelled to a certain extent on i 

*j 

American Congress. For several purpos 
however, the two chambers of which it consi 
sit together. As already pointed out, when tl 
The Swiss Fed- combined they elect the Te 
eral Legislature. eral Council or Ministry. 1 

Assembly, moreover, is,. unlike any representati 
assembly to which the English people are acci 
tomed, on certain adihinistrative matters a fii 
Court of Appeal from the Council. The nis 
function, however, of the Assembly is to recei 
reports from the Council and to legislate. It s 
but for a short period each year, and coiffi 
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[ pretty closely to tlie transaction of business, 
I passed by it may, whea referred to tbe- 
Hie, be vetoed. Its members are pretty con- 
^y re-elected, and it is apparently one of 
most orderly and business-like of Parliaments. 

le Assembly consists of two chambers or 
ms, 

le Council of States, or, as we may more con- 
Ktttly call it, the Senate represents the 
ions, each of which as a rule sends two 
ibers to it. 

|e National Council, like the x4.merican House 
fepresentatives directly represents the citizens, 
feries in numbers with the growth of the 
llation, and each Canton is represented in 

fll#W 

lortion to its population. 

m one important respect the Pederal Assembly 
ms from the American Congress. In the 
Bed States the Senate has hitherto been 
more influential of the two Houses. In 
izerland the Council of States was expected 
be founders of the Constitution to wield the 
of authority which belong to the American 
.te. This expectation has been disappointed. 
Council of States has played quite a second- 
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part in the working of the Constitutio 
u failure of possesses much less powt 
Second Chamber, the National Council, 
sons »iven for this are various. The ms 
the Council are paid by the Cantons 
y represent. The time for which the 
ce is regulated by each CantoUj ai 
lerally been short. The Council has no 
ctions such as has the American Senal 

general result has been that leading sta» 
7'e sought for seats not in the Council of i 
i in the National Council. One cause i 
ure on the part of the Council of btal 
hi the expectations of its creators ses 
^■0 escaped Swiss attention. The positio, 
ictions * of the Federal Council or Bh 
permanence and its relation to the II 
rliament, make it im.possible for the di 
ich represents the Cantons to fill the; 
ich is occupied in America by the House ! 
iresents the States. The inferior poaiS 
} Swiss Council of States deserves noti« 
"one of the parts of the Constitution ’ 
,s suggested by the experience of a I 
untry, and for this very reason has, i 
suspected, not fitted in with the native 
;ions of Switzerland. 
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I, The Federal Tribunal . — Tliis Court wa 
[itated by statesmeii wbo knew the weigh 
autliority wiiicli belongs to tbe Suprem 
t of the United States; but the _ Federf 
Eiial was trom the beginning, and is still, 

Federal Judi- very different body from, ar 

a much less powerful bod 

tbc American Supreme Court. It is compo 
jf fourteen judges, and as many substitub 
d for six years by the Federal Assembl 
faio designates the President and the Vic 
ident of the Court _ for two years at a tim 

ssesses criminal jurisdiction in cases ol hi| 

ion, and in regard to what we may tei 
i crimes and misdemeanours, though j 
L otimiaal Court ate rarely put m 

ution. It has jurisdiction as regards su 
een the Confederation and the Cantons, ai 
;een the Cantons themselves, and genera, 
fl suits in which the Confederation or 
ion is a party. It also determines 
ters of public law, and has by degrees 
Equence^of federal legislation, been m 
Mly a general Court of Appeal from i 
[tonal tribunals in all cases arismg un< 
laws where the amount m P’’ 
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uvceeds 3,000 francs. Add to this that the G 
ntertains complaints of the violation oi' 
onstitutional rights of citizens, and this 
he right alleged to be violated is guaranteed! 
federal or by a Cantonal constitution. | 
•rimary object for which the Court was constiti 
ms the giving of a decision or rather the 
f judicial declarations where points of public' 
re in dispute ; and its civil jurisdiction has, d 
he stress of circumstances, been increased bei 
he limits within which the founders of the S 
'onstitution intended it to be restrained, 
he Federal Tribunal, though possessed of a 
nd somewhat indefinite jurisdiction, w 
othing like the power possessed by 
upreme Court of the United States. It 
o jurisdiction whatever in controversies 
sference to administrative law ” ; these 
eserved for the Federal Council, and iiltimc. 
)r the Federal Assembly, and the t 
administrative controversies has been gi 
very extensive signification, so that the G 
as been excluded from the consideration d 
)ng list of subjects, such as the right to ci 
Cl a trade, commercial treaties, consimii 
ixes, game laws, certificates of profess] 
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uity, factory acts, bank-notes, weights and 
ksiires, primary public schools, sanitary police 
I the validity of cantonal elections which 
ild primd facie seem to fall within its com- 
lence. The tribiiiiai, moreover, though it can 
at cantonal laws as unconstitutional, and 
before invalid, is bound by the Constitution 
l-reat ail federal legislation as valid. 

judges of the Federal Tribunal are 
,ointed by the Federal Assembly, and for 
rt terms. The tribunal stands .alone, instead 

Ueral Decisions of being at the head of a 
uted by the national judicial system. It 

has further no officials of its 
^ for the enforcement of its judgments. 
|y are executed primarily 
ihorities, and ultimately, 
orities fail in their duty, 

^cil. The control, moreover, exerted by 
I Federal Tribunal over tlm Acts of Federal 
pials is incomplete. Any citizen may sue an 
i^ial, but as already pointed out, administra- 
fe controversies are excluded from the courts 
^diction, and in case there is a conflict -of 
diction, between the Federal Council and the 
ral Tribunal, it is decided not by the Court 


j - o 

bv the cantonal 
if the cantonal 
by the Federal 
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but by the Federal Assembly, which one wo- 
expect to support the authority of the Couik 
The Federal Tribunal, at any rate, cannot 
regards such disputes fix the limits of its 
competence. Under these circumstances it 
not surprising that the Tribunal exercises 1 
authority than the Supreme Court of the TJm 
States. What may excite some surprise is ti 
from the very nature of federalism the j\i 
diction of the Federal Tribunal has, in spitt 
all disadvantages under which the Court sufi 
year by year increased. Thus until 1893 quest 
relating to religious liberty, and the rights 
different sects, were reserved for the decisior 
the Federal Assembly. Since that date i 
have been transferred to the jurisdiction of 
Federal Tribunal. This very transfer, and 
whole relation of the Tribunal, the Cou 
and the Assembly respectively, to quest 
which would in England or the United State: 
necessarily decided by a law court, serve 
remind the reader of the imperfect recogn 
in Switzerland of the rule of law as 
•understood in England, and of the separatic 
powers as that doctrine is understood in i 
continental countries. 
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IV. The Referendum— li in the constitution of 
the Federal Tribunal and of the Council of Sta,tes 
we can trace the influence of American examp es, 
the referendum, as it exists in Switzerland, is an 
institution of native growth, which has received 
there a far more complete and extensile de\e op 

ment than in any 

The Referendum, country. If we omit all details, 
a national veto. deal with the referendum 

as it in fact exists under the Swiss Federal Consti- 
tution, W’e may describe it as an aiTangemen 
by which no alteration or amendment on t e 
Constitution, and no federal law which any large 
number of Swiss citizens thinii of iiiiporucincc, 
comes finallv into force until it has oeen 
submitted to the vote of the citizens, and has 
been sanctioned by a majority of the citizens 
who actuallv vote. It may be added tnat a 
change in the Constitution thus refernfl to the 
people for sanction cannot come lorve 

unless it is approved of both by a majOTit} oi 
the citizens who vote, and by a majoiity ^ 

Cantons. It must further be notea thar the 
referendum in different forms exists in an out 
one of the Swiss Cantons, and may therefore now 
be considered an essential feature o v.wiss 
constitutionalism. The referendum is therefore 
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in effect a nation’s veto. It gives to tlie citizens 
of Switzerland exactly that power of arresting 
legislation which is still in theory and was in the 
time, for example, of Elizabeth actually pos- 
sessed by an English monarch. A Bill could 
not finally become a law until it had obtained the 
consent of, the Crown. In popular language, the 
Crown, in case the monarch dissented, might be 
said to veto the Bill. A more accurate way of 
describing the Crown’s action is to say that the 
King threw out or rejected the Bill just as did 
the House of Lords or the House of Commons when 
either body refused to pass a Bill. This is in 
substance the position occupied by the citizens of 
Switzerland when a law passed by the Federal 
Assembly is submitted to them for their 
approbation or rejection. If they give their assent 
it becomes the law of the land ] if they refuse 
their assent it is vetoed, or, speaking more 
accurately, the proposed law is not allowed to 
pass, to become in reality a law. 

• The referendum has a purely negative effect. 
It is in many of the Cantonal Constitutions, and in 
the Federal Constitution to a certain extent, sup- 
plemented by what is called the Initiative, that is, 
a device by which a certain number of citizens 
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can; propose a law and require a popular vote 
upon it in spite of tlae refusal of the legislature to 
adopt their views. The Initiative has, under the 
Federal Constitution at any rate, received as yet 
but little trial. Whether it can be under any cir- 
cumstances a successful mode of legislation may 
be dou.ted. All that need here be noted is that 
while the introduction of the Initiative is neither in 
theory nor in fact a necessary consequence of the 

^ ipJL 

maintenance of the referendum, both institutions 
are examples of the way in which in Switzerland 
the citizens take a direct part in legislation. 

i O 

a 

The referendum, taken in combination with 
the other provisions of the Constitution, and 
with the general character of Swiss federalism, 
tends, it is conceived, to produce two effects. 

It alters, in the first place, the p osition both o f 
the Legislature and of the Executive. The Assem- 

Its effect on bly and the Federal Council 
E xecutive cmd Legis- become obviously the agents 
lature. Swiss people. This 

state of things, while it decreases the power, 
may also increase the freedom of Swiss states- 

V 

men, A member of the Council, or the Council 
itself, proposes a law which is passed by the 
Legislature. It is, we wiD. suppose, as has often 
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liappened, referred to the people for approval and 
then rejected. The Coinicil and the Assembly bow 
without any discredit to the popular decision. 
There is no reason why the members either of the 
Council or of the Legislature should resign their 
seats ; it has frequently happened that the elec- 
tors, whilst disapproving of certain laws submhted 
for their acceptance by the Federal Assembly, have 
re-elected the very men whose legislation they have 
refused to accept. Individual politicians, on the 
other hand, who advocate particular measures just 
because the failure to pass these measures into 
law does not involve resignation or^ expulsion 
from office, can openly express their political views 
even if these views diSer from the opinions oi the 
xpeople. The referendum, in the second place, 
^disc ourages the gro'wth of The 

electors do not feel it necessary that the Council, 
or even the Assembly, should strictly represent one 
party. Where the citizens themselves can veto 
legislation v/hich they disapprove, it matters 
comparatively little that some of their represent- 
atives should entertain political opinions which 
do not at the moment commend themselves 
to the majority of the electorate. The habit, 
moreover, acquired of taking part in legislation 
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must probably accustom Swiss citizens to consider 
any proposed law more or less on its merits. 
They are at any rate less prone than are the 
voters of » most countries to support a party 
programme which possibly does not as to every 
one of its provisions command the assent of 
any one voter. It may, of _ comse, on the other 

hand be maintained that it is the mcompee 
development of party government in Switzerland 
which favours the adoption of the re eren um. 

However this may be, there can be i ® 
that the existence of the most peculiar _o 
Swiss institutions has a close connection 
the condition of Swiss parties. 

Swiss Federalism has been, as we ha,ve already 
pointed out, considerably influenced by .^eri- 
can Federalism, and it is almost impossible for 
an intelligent student not to compare the 
most successful federal and democratic govern- 
ment of the New World with the most successM 

federal and democratic government of ^ 

the history and the institutions of America and o 
Switzerland exhibit just that kind of likeness 
and unlikeness which excites companson. 

The United States and Switzerland are bo _ 
by nature Federations ; neither country coifld^ 

M456HD 
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Switzerland and it is pretty clear, prosper under 
America. any but a federal constitution; 

both countries are, at the present day at any rate, 
by nature democracies. In each country the States 
or Cantons have existed before the federation. 
In each country state patriotism was originally 
a far stronger sentiment than the feeling of 
national unity. In America and in Switzerland 
national unity has been the growth of necessity. 
It is also probable that the sentiment of national 
unity, now that it has been once evoked, will in 
the long run triumph over the feeling of State 
rights or State sovereignty. In a very rough man- 
ner, moreover, there is a certain likeness between 
what may be called the federal history of both 
countries. In America and in Switzerland there 
existed for a long time causes which prevented and 
threatened finally to arrest the progress towards 
national unity. Slavery played in the United States 
a part which resembled at any rate the part played 
in Swiss history by religious decisions. • In America 
and in Switzerland a less progressive, but united 
and warlike, minority of States held for a long time 
in check the influence of the richer, the more civil- 
ised, and the less united States. Constant disputes 
as to the area of slavery bore at anv rate an 



FEDERAL CONSTITUTIONS. 


195 


analogy to the dispute abDut the common ^ terri- 
tories which at one time divided the Catholic and 
Protestant Cantons. Secessions was anticipated 
by the Sonderbund, and the triumph of Grant was 
not more complete than the triumph of Dufour. 
Nor is it at all certain that the military genius 


of the American was greater than the military 
genius of the Swiss general. The War of Secession 
and the War of the Sonderbund had this further 
quality in common. They each absolutely con- 
eluded the bontroversies out of which they had 
risen; they each so ended that victor and van- 
quished alike soon became t 

same Republic. Each countiy, lastly, may 
attribute its prosperity, with plausibility at least, 
to its institutions and these institutions bear in 
their general features a marked similarity. 

The unlikeness, however, between American 
and Swiss Federalism is at least as remarkable as 
the lil?:eness. America is the largest as Switzerland 
is the smallest of Confedexations : more than one 
American State exceeds in size and population^ the 
"whole of the Swiss Confederacy. The American 
Union is from every point of ^ view a n: 
state ; the heroic age of Switzerland, as 
as military glory is concerned, had closed 
before a single European had set too in Am 
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• 1 =r„^Ance of Switzerland was ack- 
and tlie ” „g more than a century 

'»'? S' SSlStuins are the d»ct 

outgrowth of E g prevailed i n England 

f . di“ .£ to?e.n.„t of the .eve.- 

lEASnce of feudalism. The democracy 
f c^rie^PTland is imhued m many lespems w iuu 

,1 iHoog of government, and till the 

continental id.oa -I Revolution, Swiss 

time of the great trencn 

• 1. nrog fi'led with inequalitio.s origi 

society _ u as fid gP^Pg^ 

natmg m fei g^i^^ays been 

used to representa rv^ accustomed 

of Switzerland or democra- 

to these circumstances, 

tie governme . x. j that even institutions 

it is naturally to he expeem-d t^^t ever 

vhirh nossess a certain formal similarity snoma 
v. iiicn pois-c v^¥,vY.oTTi- plipracter in conn- 

displav an essentially different cliaractm m 

tries which per so widely as the United States 

and Switzerland. 

These differences may be thus roughly 
up ; American Federalism is strong where Swiss 
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Federalism. IS weak , wuwt, 

is -weak, Swiss Federalism is strong. 

The Senate and the Judiciary of the Uiiited 

States have rightly excited more adiniration 1 1 . 
brare= 1 ^ » . American Constitution, 

any otnei i-aro ot the . 

Tliev have eacii. been, to a coLLctu.i u ^ , 
ed bv the founders of the existing Swiss Eepnb- 
b 1 But iu neither instance has the nmM»n 
heeii a complete success. The Council of t.ta - 
has not the authority of the 

ieSe Court. The iuclicial arrangements of Switzer- 
land would appear, at any rate to a foreign cr -, 

to be the least satisfactory of Swiss 

and the exercise by the Federal Counci and 

Federal Assembly of judicial Powers is not m 

unison with the best modern ideas as to the due 
administration of justice. ” 

Imperial Germany . 

» The Constitution of the German Empire ’’ 

savs Professor Dicey m bis ^ J _ ^oth 

stitution, “is too full of anomalies ^ 

from historical and from temporary causes to 
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Napoleon and taken as a fair representative 
the Beginnings of of any known form oi (iovern- 
Oerman Federalism, ment.” It bears tb.e marlcsof 

ube manner in which Prussia 
grew to strength and in which she played the 
leading part in creating the Empire itself ^ 
Prussia in particular, and Germany in general, 
were taught the lesson of national unity by 
Napoleon^ Napoleon’s policy in the creation of 
th } Confederation of the Rhine was designed to 
create a new political constellation in Germany 
which, animated as he thought, by hostility to 
Prussia would look towards France with a friend- 
ly eye. In fact, as it turned out, his estimate of 
the prevailing forces in Germany was erroneous, 
and all he succeeded in doing was to teach the 
members of the Confederation some of the bene- 
fits of common action as well as some' experience 
ill administration on a larger scale than that of 
any one of the petty component states. 


A similar Confederation wavS established bv 

%• 

the Treaty of Vienna after 1815 with a Diet 

I.' 

composed of instructed delegates from each of 
the Member States. “The only orgai of the 
Confederation was a Diet composed of the diplo- 
matic agents of the different sfates, who acted 



FEDERAL CONSTITUTIONS. 


199 


like ambassadors, and voted 
The Diet of the m accordance with the in- 
Germanic Gonjedefii'’ structions they received from 
ation after U Ih. respective governments. 

It had power to declare war and make peace, 
to organise the federal army, to enact laws for 
the purpose of applying the constitution, and to 
decide disputes between the States ; but it had 
no administrative officers under its command, 
the federal laws being executed entirely by the 
officials of the States. Hence the only means of 
getting its orders carried out in case a State re- 
fused to obey them was by the process known 
as federal execution, which meant that the Diet 
called on one or more members of the Confedera- 
tion to attack the recalcitrant State, and by in- 
vading its territories to compel submission.'^ 


The Imperial Constitution adopted in 1871 

still described the Empire as 
a Confederation, but, as point- 
ed out above, it represented 

Centralimiion and a peculiar hybrid in Consti- 
Executive deceiitraU- tiitions with its federal features 

sufficientlv marked to iiistify 

its iaclusion in this monograph. The Consti- 


German Imperial 
Constitution^ a pic- 
ture of Legi 
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t 

tution oftke German Empire opens with the 

following preamble; — 

“His Maiesty the King of Prussia in the 

, ^ name of the North 

The PrmmhUoj q Confedera- 

the German Empire, tion, His Ma] esty the 

TTing of Bavaria, 

His Majesty the King of M^urtem- 
berg, His Royal Highness the Grand 
Duke of Baden, and His Royal Highness 
the Grand Duke of Hesse and by 

In/ "Tl 

Ehine, for those parts of the Grand 
Duchy of Hesse which are south of the 
xiver Main, conclude an everlasting Con- 
federation for the protection of the ter- 
ritory of the Confederation and the 
rights thereof, as well as to care for the 
welfare of the German people. This Con- 
federation will bear the name “ German 
Empire ” and is to have the following 

Constitution. 

The residue of power under the German Im- 

, ., f perial Constitution rested with 

TM reetdue of possessed 

the right o- direct taxation 
(a right now forfeited und%r the Republican 
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Cons tit utioii), but the allotment of subjects to 
the Imperial Legislature was so generous as to 
give the German Imperial Government and 
Legislature a scope considerably wider than that 
allotted to the Federal Government and Congress 
in America, for instance. Where the German 
Imperial Constitution failed to embody one of the 
most important features of a successful federal 
system lay in the fact that the executive agents 
of Imperial legislation were usually the officials 
of the States and not of the Empire. This is 
what President Lowell means when he says that 
the German Constitution presented a picture ^ of 
legislative centralisation and administrative 
decentralisation.” 


Sovereignty in certain respects in Imperial 
ct ■ ^ #7,^ Germany remained with the 

Sovereignty in me ^ . v _ . , 


German Empire. 


Sovereign Heads of the com 
ponent States, and in other 
respects passed to the Eaiser, the Bundesrat, 
and the Eeichstag. It is noteworthy that, in 
spite of the personal Imperial control of the Army 
and Navy, the title of the Head of the State was 
deliberately chosen to show that he was but 
primus inter pares of the Crowned 
many. The kings 











^ ■■■» f 'if f 


I I 




«S|' 

■■a. ,. ^ 





■A' %; 

A * 


202 


SEVE5^ JtE PEE SENT ATI VE 

Ppri-nan Constitution in 1871 deliberately 

Sam I tte tide ot Bmpe™ of Germeay 

Sd called him German Emperor instead : a dis- 
Sction without a difference to the layman but 

a distinction conveying a very 

Piif’e to those who insisted upon it. Both in le^^is 

^ f r.r! in executive action the sovereignty 

S tbe Empire was mainly exercised through 

the Bundesrat orates of the 

Chamber whhh represented the btates or tne 

Empire amd exercised large powers. 

The position occupied by the German Emperor 

b . ... under the German Constitution 

TU po-ntimi 0} tU president of the Confe- 

%M7iuhol deration is described in Chapter 
federation. 4, Articles XI to XIX, which 

run as follows i 

4, TLe Presidencyj. 

"571 TIlg Prcsicloiicy of iiiiG Conicdcrution bo 

lono's to the Xing of Prussia, who bears the name 
of German Emperor. The Emperor has to repre- 

sentthe Empire internationally, to Jclarw 

to conclude peace in the name ot the Empire, to 
enter into alliances and other Treaties wi 
Foreign Powers, to accredit and to receive 

Ambassadors. 
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The consent of the Council of the Confederation 
is necessary for the declaration of war in the name 
of the Empire, unless an attack on the territory or 

the coast of the Confederation has taken place. 

* 


In so far as Treaties with Foreign States have 
reference to affairs which, according to Article IV, 
belong to the jurisdiction of the Imperial Legisla- 
ture, the consent of the Council of the Confederation 
is requisite for their conclusion, and the sanction 
of the Imperial Diet for their coming into force. 

XII. The Emperor has the right to summon, to 
open, to prorogue, and to close both the Council 
of the Confederation and the Imperial Diet. 


XIII. The summoning of the Council of the 
Confederation, and of the Imperial Diet, takes 
place once each year and the Council of the Con- 
federation can be called together for preparation of 
business without the Imperial Diet being likewise 
summoned, whereas the latter cannot be summoned 
without the Council of the Confederation. 

XIV. The Council of the Confederation must be 
summoned whenever one-third of the votes require 


XV. The presidency in the Council of the Confe- 
deration and the direction of the business belong 
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to toe Ckencellot of the Empire, who is to be 
ropomted by the Emperor. 

■ The Chancellor of toS, 

Xi me&of the Council of the Confe- 

deration. ^ 

XVI. The requisite motions. “ ^^Xon'^iU 
+ioa votes of the Council of the Confederation will 

le brotw before the Imperial Diet in the name 

femlmo^f the Councilof the Confedera^on ^ 
particular commissioners nominated by tne latter. 

WII The formulation and proclamation of 
thf laws of the Empire, and the care of their 
001^00 belon<^s to the Emperor. The Orders 
Decree of “the Emperor are issued in the 
SL Empire end reTuirc for their vu id ty 

Emphe^tho thereby undertakes the responsibility. 

^VTII The Emperor nominates the Imperial 
officials receives their oath of allegiance to ffie 
Empire: and, when necessary, decrees their dis- 

The officials of any State of the Confederation 
when - appointed to any Imperial office, are entitled 
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+ +liP same rights with respect to the Empire, as 
tLy would enjoy from their official position m 

b2?provided for by ImpeiW legisMon 
bdoM tbeir entopce into the Impenal seitoce. 

TTX Whenever members of the Confederation 
Ir." not" fulfil their Constitutional duties towards 

f hv wav of execution. Such execution must 
b°e deerld by the 

and be carried out by the Emperor^ . „ , 

r T Article II. Section 2 of the 

riSug»"^' Constitution, declares that 

“ TI Wifhin this confederate territory the 
' ‘-irmnire exercises the right of legislation 
according to the tenour of this Con- 
^titutiom and with the effect that the 
£pSi.l low* take p»c6de«oe of tie 
l.p,ws of the States. The Imperial laws 
r^^ceive their binding power by their 
miblication in the name of the Empire, 
which tabes place by mean? oi an 
Imperial Law Gazette. If_ the date oi 
it« first coming into force is not other- 
wise fixed in the published law, it comes 
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into force on the l^th day after the close 
of the day on which the part of the 
Imperial Law Gazette which contains it 
is published at Berliu.” 

And Article IV recites the subjects allotted to 
the Imnerial Legislature 

*‘IV. The following: aiiairs are subiect to the 

and legislation of the Empire : - 

i. The regulations as to freedom of translo- 
cation, domicile and settlement affairs, 
right of citizenship, passport and police 
regulations for strangers, and as to 
transacting business including insurance 
affairs in so far as these objects are not 
already provided for by Article III of 
this Constitution. In Bavaria, however, 
the domicile and settlement affairs, and 
likewise the affairs of colonization and 
emigration to foreign countries are here- 
from excluded. 



2. The customs and commercial legislation 
and the taxes which are to be applied 
to the requirements of the Empire. 


■3. The regulation of th.e system of the 
coinage, weights and measures, likewise 
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tlie establisliment of tlie principles for 
tlie issue of funded and unfunded paper 
money ; 

4. Tlie general regulations as to banking ; 

5. The granting of patei^its for inventions ; 


6. The protection of intellectual property ; 


7. The organization of the common protec- 
tion of German commerce in foreign 
countries, of German vessels and their 


flags at sea, and the arrangement of a 
common Consular representation, which 
is to be salaried by the Empire ; 

8. Railway afiairs — excepting in Bavaria the 
arrangements in Article XLVI— and the 


construction of land and water commu- 
nications for the defence of the country 
and for the general intercourse ; 


9. The rafting and navigation a flairs on water- 

ivays belonging in common to several of 
the States, and the condition of the 
waterv/ays, and likewise the river or other 
water dues; 

10. Postal and telegraph affairs : in Bavaria 
and Wurtemberg, howeier, only wtih 
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reference to the provisions of Article 

T TI * 

^ ’io+;mis as to the reciprocal execu- 
of iud^ments in civil affairs and 
J^Tsettlement of requisitions in general ; 

19, Likewise as to the verification of public 

documents; 

m ^anornl lesislation as to oblij^atoxy 
13. The gen commercial and 

rights, pcEU > . , iudicial 

bill-of -exchange laws, ana paiciai 

14 The military and naval afiairs of the 

15. Th?mlasures of medical and veterinary 

police, , press and the 

16. The regulations^ lor^^tue i 

oi SiSSOciBition. 

BbI^'UBLICAN Gebmany. 

»It would be difficult” says Professor 
^ Beard of Yale University, to 

The novelty of the imagine anythin g more 

rman Repvblican ^ a comparison Qt tue 

msiituUmi. Constitution of the United 

j « .1 ;rvi787 the fundamental law ot 

ates drawn up, m i<o<,rue 
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Australian Commonwealtli adopted in 1900, 

file new German Beicksverfassmg ot^ , 

with the tramp of the proletariat. 

n'the attempt of Germans to coinbme ^^e 

democratic contro ^ stir oiir 

n .+ infPTest In the provisions lor social, 

sav socialistic, enterprise, both the 

° ^and the German constitutions offer 

contrasts to our own fundamental 

„ No sophisticated person wffl ever imagme 

T' Z" Uo inav savl that the German lunda- 

f TTaw was drad from abstract political 

theories about the rights, of states, or 
linking, ^ dejiipcracie^ 

Section* on the ^ „( cto interest. 

anaent Eom. u J « ;one AonW 

r evident in^a ^ Sections with red, the 

uaderscore the J and the capitahst 

•entre clauses w > ■anintereStiM 

rhrasesr with black, one ^ave an 

■ inconstituti 


I(W in COlibfilJ - V ^ -LI* 

lie — ion 

An expenmeni %n - and, if it carries . stiU 

mmic federahsm. tGaX-actS , ciiiv., 
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fuTther the process by which the Reich under 
the former Imperial Constitution had steadily 
encroached, on the domain of the individual States, 
it introduces institutions never before recognised 
in a constitutional document. 


The novelty appears in the fact that tie 
Constitution recognises interests other than those 
territorial and electoral units which are usually the 
exclusive basis of representation in other countries. 
The National Workers’ Council is one of the 
instruments of the Constitution and possesses the 
right of consultafon with the National Govern- 
ment in all legislative proposals dealing with 
“social and economic policy” (see Article 165, 
page 93). Tentative experiments of this kind have 
been made in other European countries in recent 
years, but in none of them has the economic life of 
the nation found an embodiment so revolutionary 
in the Articles of a National Constitution. Thus, 
with the Local Yforkers’ Councils federated under 


the National Workers’ Council, and with the 
National Workers’ Council playing an explicitly 
constitutional part in the process of legislation, 
there is a kind of economic federalism in operation 
within the framework of the National Govern- 


ment. 
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Tie idea uiideiiying this experiment is capable 
/I 4%. aPY of employment in other forms. 

Qm ih^ Orer- ^ /• i x x 

m device he em- The creation of electorates 
kyd in India. other than territorial is already 
feature of the Government of India Act ; and 
he provision for the circulation of an Indian Bill 
1 order to elicit opinion thereon before it is consi- 
erecl by the Legislature may be said to spring 
:om the same origin as the new CTerman device, 
ftetlier it can be usefully extended by the crea- 
ion of specially recognised bodies to represent 
aeli special interests as exist in India is a matter 


3r mature consideration. 

We have seen already that Imperial Germany 
RepvMican Ger- departed from the usual federal 
miy more unitary form in several ways, notably 
centralised thayi by the concessions in E,ail-ways, 
mperial Germany, posts, Telegraphs, and the Army 

0 certain States and to Bavaria in' particular. 
Lt the same time, though Bismarck was forced 
0 buy South German support for the Empire in 
871 by concessions which he disliked, none the 
ess the general trend both of the Constitution 
teelf and of the practice of German politics for 
le next forty years was that of an encroach- 
Eent by the Reich upon the German States 
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''onrsc of IdporiRl legislation was one of 
■ 1 -nal raanifostations of this encroadnnent. 

; In finance the apparently protected liberty 
individual States became more and mote 
• and while it is true that they conserve : 
autonomy in respect of duties and taxesA; 
fi- 1 - n-f the discovery of new sources of taxation 
2 iBv^bly .cctuetl to the Eeich ad 4, 

. the Reich discovered such new source % 
; itc leuislation imposed on tlie several States 
ncreasina task of collection. Thus m lealh 
Lncial scope of the States was narrowed and 
. dependency on the Reich increased. 

\Vh^n this Constitution broke under tie 

instinct of the German peopte 
to forsake Prussia to whom they attributed 
r downfall. For several months after tie 
listice a powerful centrifugal movement swep 
.,,1. Germany, and there was a serious nsl 

Empke. so pomMlya.hi»j 

ns the first three quarters of the NineteenJ 
would vanish._ “ The masses of tk 
lip' saw in the Reich nothing more x ai 
illiance of princes and Prussian donate 
■as to the princes and to Prussia that tlej 
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atfributed the inexpiable fault of ^ 

^ A iA«f it During seveicil wed^s oi liniitxess 

^arandlo&tit. 

two cries were ld,lbt;Uj x^^yy ^ 

Ses’l ” and above that, “ Separation from 
Prussia i ” It must be added that behind these cries 

rVicl OB. could ».o- or Ics. 

menacing consequences of defeat. The Kei 

seemed on the point of dissolution. 

■cTar-seeinv men, however, realised that, if- 
‘ ° united Germany, whether Re- 

ne Gernvin Pro- publican or Monarchic, were 
Uem in 1919. allowed to dissolve, the German. 

citizen would be a homeless wanderer on the face 
of the earth- without habit-ition or allegiance. 
Leover, the shrewdest of those who inherited 
tbe reins of power from the Kaiser quickly 
understood that it would be more < 11 ^ to 
federate a group of sovereign, or semi-so\ ereigm 

republics, e.g., Prussia, Saxony , 

troS^B RepBblioBB State cb a 

unitary basis. Professor Preuss, who was the 
Minister of the Interior in Ahe, bcheidemam 
Cabinet of Pebruary 1919, early convinced him- 
self that, unless the particularism of the mdm- 
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dual GrermaD States was killed at a blow, it would 
arise once more to break German unity. It is 
curious'^ that, while tbe world in general was 
mainly concerned with semi-Bolshevik events 
in Bavaria, the makers of the German Republican 
Constitution were almost wholly preoccupied with 
the position of Prussia in the new Republic. 
There had been such a disproportion of power 
betvreen Prussia and the other States under the 
. 'Empire that the increase in the powder of the 
Reich in those days inevitably meant an increase 
in Prussian power, until Prussia finally became 
-almost synonymous with Germany — a condition 
described in the favourite catchword of modern 
■German historians, “ Preussen-Deutchland ” . 
The Republicans of 1919 were thus confronted 
with the problem of creating a new centralised 
German State without still further increasing the 
domination of Prussia. Vv'hen Professor Preuss 
as Under Secretary of State 'was entrusted with 
^the task of drafting the Constitution he put the 
dilemma thus to his more intimate colleagues : — 
'' Either Prussia as it w^as 'would have to be 


:-:accepted by the Reich, in which case the German 
Republic would in reality become a unitary Prus- 
^sian Republic v/itli the non-Prussian parties 
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Subjected to the will of Prussia. Or, if tins 
conclusion w^as to he avoicleci and. if a siihsuantiailj 
unitary State with an effective will of its own was 
to be ' the aim of the Constitution, Prussia woulc 
iave to be suppressed either by a partition of hei 
territories by her own accord or by a less palatabh 
Partition imposed by the will of Germany as b 
thole.” Professor Preuss deliberately chose tii€ 
latter alternative in presenting the Constitutioi 
ro the Scheidemann Government. 


1 


Naturally, the proposal to permit a section oi 

Prussian territory to break 
The Compromise. . gtate and 

become a more or less self- 
vntained unit, aroused violent opposition. Ir 
ike plenary sessions of the Assembly the represen- 
[atives of Eastern Prussia, that to say^ 
Prussia, offered an^ unwavering resistance to the 
proposals made from time to time for the cmation 
[f a^Eepublic of the West, comprising the Ehine- 
and,. Westphalia, and the territories of Olaenburg 
ml Bremen. In another demand which canae 
tom the representatives of Hanover, ^t w ee 
if historical irony came full circle, ^ 

lerman Hanoverian group demanded a r 
lanover within a new Germany to reverse 
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jxTUst RHiiGXRtioii of 1866. Th,6 tru6 Prussiaiy 
com the Bast characteristically retorted to tlest; 
iroposals that the Separatists were rats de8ertu|^ 
t sinking ship ; and the manner of their defeau 
ost nothing in arrogance nor perhaps, it miistlii 
admitted, in historical truth. From early spim 
;o midsummer the controversy ^ raged ia 6d 
nany. On June 5th, a comproinise was reaeM 
srhich became the basis of Articles 2 and 18 J 
jhe Constitution finally adopted on August lls 
if that year.- The more extreme proposals ij 
iismemberment, in the form of the new EMid 
;and or the new Hanover, . were rejected; y 
the sword of . Damocles was suspended overthet^ 
of Prussia in the provision that, after tke laps 
of a certain time, if a plebiscite taken in any ies!| 
revealed the determination of the people hjl 
sufficient majority to secede from one State, | 
join another or to becorne a separa.te unit in 
German Republic, the National Assembly mil 
pass a law to' make effective the will of the pe(| 
thus expressed. The agreement upon which tra 
two Articles were based also contained the, spej^ 
provision that no territorial change, cpulJj 
effected against the will of a State until at 1^ 
two years had elapsed after the formal ratif^aliQ 
of the Constitution. 
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The German Kepublican Constitution is too 
. elaborate to be examined, in 

J?jxd>is%ve na- 


appears to follow the lines of 
ts predecessor, and indeed Articles 6, 7, and 9 
, resent no departure in principle'from their compa- 
lion Articles in the Imperial Constitution. Inas- 
nach, however, as the organisation for national 
lefence is a matter for the exclusive jurisdiction 
)ftlie National Government, the German Eepublio 
itands in a stronger position over against a State 
jueh as Bavaria than did Imperial Germany ; 
md further the centralisation of railroads , posts 
ffid telegraphs, and waterways, again increases 
tie strength of the Central Government in a 
Qiatter in which the Imperial Constitution was 

ffeak. 


One respect in 

The principles of 
fblic policy in 
uOjtIij (til iynportcLnt 
miters are laid 
kwn hy national 
kw, the details ^ leing 
kft to legislation hy 
the States, 


which the centralisation of 
legislative power has proceeded 
much further in the German 
Eepublic than it did in the- 
German Empire is to be foxmd 
in the constantly recurring 
provision, in Article after Ar- 
ticle, that ‘‘ the Commonwealth 
may prescribe by law funda-' 
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mentai principles concerning (Article 10);' 
or details will be regulated by State laws i 
accordance with principles prescribed by Nationa 







The rubrics in the margin of the folio __ 
Articles indicate at a glance the manner in whie 
-the cope of the German Republican Constitution 
extends beyond that of ordinary ConstitutioM 
and as the rubrics with their accoinpanyiB| 
Articles are for the most part self-explanatorjj 
they reciuire no further comment. 


Th^ People 

Sovereim. 


IS 


Article L 

The German Commonwealtli 

is a republic. 

Pohtical authority is derivei 
from the People. 

Article 2. 


The territory of the Commonwealth consists o, 
the territories of the German States. Other terri^ 
taries may be incorporated into the Commonj 

c wealth by National law, if theii 

The territory of . . L 

the CommomcealtJi. innabitants, exercismg the ngiil 

of self-determination, so desire 
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Article 5. 


Political authority is exercised in national affairs 

mtional I^'ational Government in-: 

mrnment. accordance with the Constitu- 

^ ^ tion of the Commonwealth, and. 
State affairs by the Stat^ Governments in 
rordance with the State constitutions. 

Aeticle 6. 

Phe Commonwealth has exclusive jurisdiction 
r : 

1. Foreign relations ; 

2. Colonial affairs ; 

3. Citizenship, freedom of travel and res'^- 

Scope of exclusive ^^Ece, immigration' 
national furisdic- and eniigration, and^ 

extradition; 

4. Organization for national defence : 

5. Coinage ; 

6. Customs, including the consolidation of 

customs and trade districts and the free 
interchange or goods; 

7. Posts and telegraphs, includhg telephones'- . 
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Abticee 7. 

The Commonweal til nas 

i . Civil law ; 


2. Criminal law ; 


O m 


Judicial procedure, 

Other subjects of 

nat io7ictl Ugislat lon^ 
in respect of some 
of which the States 
hare concnrrent 


inriBdiction over: 

c 


iiieluding penal ad- 
ministration, and 
official co-operation 
between the adminis- 
trative authorities ; 


powers. _ 

4. Passports and the supervision of aliens; 

5. Poor relief and vagrancy ; 

6 The press, associations and public meet- 
ings ; ^ 

7. Problems of population ; protection of 
maternity, infancy, childhood and 

adolescence ; 

,8. Public Health, veterinary practice, protec- 
tion of plants from disease and pests ; 

9. The rights of labour, social insurance, tie 

protection of ■wage-earners and other 
employees and employment oureaus , 

10. The establishment of national organiza- 
tions for vocational representation . 
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11. Provision for war-veterans and tlieir 
surviving dependents ; 

12. Tho IS’W of expropriation , 

13. The socialization of natural resources 

and business enterprises, a® -winn 
production, fobriootion, 

Mid pricofixing of economic goods lor tie 

use of t'llC COlTURUlliljy > 

14. Trade, weights and measures, the issue 
of paper money, banking, an > 
and produce exchange ; 

15 Commerce in foodstuSs and in 

necessaries of daily life, and m luxiiues , 

16. Industry and mining ; 

17. Insurance ; 

18. Ocean navigation and deep-sea an coas 
fisli0Xi0S \ 

19. Eailroads, internal f.^2Tn 

Bication by power-driven _ 

traction of highways, in so lai _ as per^ 

tains to general intercommunications ana 

the national defence , 

20. Theatres and cinematographs. 
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Article 8. 

The ConunoiL'wealth also has jurisdiction over 
+Q.vf»l'ioTi and other sources of iucome. in so fei ^ 
they may be claimed in whole or in part foife 

, purposes If the Gommoa- 
National control wealth claims any source of 
oj Umdion. ^ revenue which formerly te-i 

longed to the States, it must have consideratim 

for °the financial requirements of the States. 

Article 9. 



■Whenever it is necessary to establish uniform 
rules, the Commonwealth has j urisdiction over : 

1. The promotion of social welfare; 

2 The protection of public order and s 

Abticle 10. 

The Common wealth may prescribe by law fnEda- 
mental principles concerning ; 

1 The rights and duties of religions associa- 
tions ; 

2. Education, including higher education arf 

NaiionM legisla- libraries for scientific 

tion lays doivn use ; 
principles, 
left to the jStaies. 
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3. TJie law of officers of all public bodies ; 

4. The land law, the distribution of_ land, 

settlements and homesteads, restrictions 
on landed property, housing, and the 
distribution of population ; 

5. Disposal of the dead. 

Article 11. 

The Commonwealth may prescribe by law 
fundamental principles concerning the vahdity 
and mode of collection of State taxes, m order to 

prevent : 

1. Injury to the revenues or to the trade 

relations of the Commonwealth ; 

2. Double taxation ; 

3 The imposition of excessive burdens or 
burdens in restrairdi of trade on the use 
of the means and agencies of public 
communication ; 

4. Tax discriminations against tbe products 

of other States in favour of domestic 
products in interstate and local com- 
merce ; or 

5. Export bounties ; 

or in order to protect important social interests. 
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Article 12 . 


So long and in so far as tlie Commonwedtl] 
does not exercise its juriidiction, such 3^”^° 
remains with the States. This does not applj 
in cases where the Commonwealth possesses 

exclusive juxisdictiou. 

The National Cabinet fject to State laws 
relating to the subjects of Article 7^,^ 

N^^^egismon Commonwealth is 

afiected thexeby. 

Artici^e 13 . 

Tbe laws of the Commonwealth are 
over the laws of the States which conflict with 

them. 

If doubt arises, or difference of opinio^ 
whether State legislation is in harmony wit 
the law of the Commonwealth, the proper autho- 
rities of the Commonwealth or the centra 
authorities of the States, in accordance with 
more specific provisions of a national law, may 
have recourse to the decision of a supreme 
judicial court of the Commonwealth. 


FEDERAL CONSTITUTIONS. 


225 


Article 14 . 

The laws of the Commonwealth will be executed 

The States are the by the State authorities, 
agents of national unless otherwise provided by 

national law. 

Article 15 . 

The l^ational Cabinet supervises the conduct 
of affairs over which the Commonwealth has 
jurisdiction. 

In so far as the laws of the Commonwealth 
are to be carried into efiect bv the State autho- 
rities, the National Cabinet may issue general 
instructions. It has the power to send commis- 
.under national sioners to the central autho- 
instructions. rities of the States, and, with 

their consent, to the subordinate State autho- 
rities. in order to supervise the execution of 
national laws. 

It is the duty of the State Cabinets, at the 
request of the National Cabinet, to correct any 
defects in the execution of the national laws. In 
case of dispute either the National Cabinet or 
that of the State may have recourse to the 
decision of the Supreme Judicial Court, unless 
another court is prescribed by national law. 

M456 C D “ 
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Aetiole 16 , 

Tlie officers diiectly clia.rgcd witli tlie ad 
niinistration of tiatioual affairs in any State sliall, 
as a rule, be citizens of that State. _ Tbe officers, 

employees and workmen of the national adminis- 
tration stall, if they so desire, be employed m the 
districts where they reside as far as is possible and 

not inconsistent with their training and with the 

requirements of the service. 

Article 17 . 


Every State must have a republican consti- 
tution. The representatives of the People must 
be elected by the universal, equal, direc an 
secret sufirage of all German citizens, Doth men 
and women, according to the principles of pro- 
portional representation. The State Cabinet shall 
^ The Re'pvhlican require the confidence of the 
form is obligatory, representatives of the People. 


The principles in accordance with which the 
representatives of the People are nbosen apply 
also to municipal elections ; but by State law a 
residence qualification not exceeding one year ot 
residence in the municipality may be imposed 
in such elections. 
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Article 18 . 

The division of the Commonwealth into States 
shall serve the highest economic and cultural 
interests of the People after most thorough 
consideration of the wnshes ot the populauion 
affected . State boundaries may be altered and 
new States may be cremated within the Common- 
wealth by the process of constitutional amend- 
ment. 

With the consent of the States directly affected 
it requires only an ordinary law of the Common- 

wealth. 

An ordinary law of the Comiiion%vealth will also 
suffice if one of the States afected does not 
consent, provided that the change of boymdaries 
or the creation of a new' State is desired by 
the population concerned and is also re(][uired by 
the preponderant national interest. 

The wishes of the population shall be ascertained 
by a referendum. The National Cabinet orders 

a referendum on demand of 
JeTfrZ TLte one-third of the inhabitants 
in certain circums- qualified to vote lOr tJie 
tarices. National Assembly in the terri- 

tory to be cut off. 
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^ of the votes cast, but at least a 
Three-afths ^ voters are reqmred 

maiority o J ^ boundary or the croatm 

for the alteration ^ separation of only 

of a new fan administrative district, a 

a part of a fi states, a corres- 

X^istrative district is involved the 
ponding „„,,lation of the whole district 

wishes of the p _P ^ qq physical 

contact between the wishes of the popu- 

the rest of ™ be cut ofi may be pro- 

lation of the . ^ special law of the Com- 

nounced conclusive oy F 

“TC ae COn»«‘ 

■NTcifioiial CabiuBt sh.a»ll introduce 
NltLfal Assembly a Bill suitable for 

enactment. division of 

If any contro y .^;4.b such a union or 
property ““'te deteriEined upon comploml 

t ‘I-* Supreme Judiciul Court . 

the German Commonwealth. 

AbTICLE ly. 

^ concexuing the Constitution 

JlSmSeT. wwf tlet. is UO eour. 
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competent to dispose of them, or if controversies 
nf a public nature arise between different States 
Dis'autei judici- or between a State and the 
aUe % sipreme Commonwealth, they wUl be 
Court. determined upon complaint of 

one of the parties by the Supreme Judicial Court 
of the German Commonwealth, u^ess another 
judicial court of the Commonwealth is competent. 

The President of the Commonwealth executes 
judgments of the Supreme Judicial Court. 

SECTION III. 


The National Peesident and the National 

Cabinet. 




* 




♦ 




Aeticle 48. 


If any State does not perform the duties 

imposed upon it by the Constitution or by national 

laws, the National President may hold it to the 
performance thereof by force of arms. 

If public safety and order in the German 
Commonwealth is materially disturbed or 
endangered, the National President may take the 
Lcessiry measures to restore public safety and 



,30 

. -f ,.Pcessary, to intervene by force 
order, and, if ae end he may 

Power of temporarily suspend, in whole 

^^ational part, the fundamental 

rights established in Article^, 

hv foToe Oj 1 

ill U6,U7,I18.»’®*““ 

^ . 1 PrftsidGB-t nuist iinniGdiatGly 

Tlie Isationai Acoenibly of all measures 

inform “Llie iNation nrfrf:>nlis lor- 2 of this 

adopted ^y^f^° 2 s?xe?'shall be revoked at the 
*l£ 2 doftWlA«bly^ 

-s danc^er from delay, the State 
If tnere i® territory take provisional 

Cabinet may . pa,ragraph 2 . These 

measures as spec the demand of the 

measures shad ^ Ilational Assembly. 

Kational President or 01 

The details will be regulated by a nationa aw. 

5|t 55; 

*»> * 




jjc 


A iSatioual 

TliQ Nationdl 
Council repTesents 
ike StcUcs. 


Article 60 . 

Council will he organized to 
represent the Germa.n States 
m national legislation and 

administration. 
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Article 61. 

In the National Council each State has at least 
one vote. In the case of the larger States one 
vote is accorded for every million inhabitants. 
Any excess equal at least to the population of the 
smallest State is reckoned as equivalent to a full 
million. No State shall be accredited with more 
than two-fifths of all votes. 

The number of votes is determined anew by 
the National Council after every general census. 

Article 62. 

• In committees formed by the National Council 
from its own members no State wiU have more 
than one vote. 

Article 63. 

The States will be represented in the National 
Council by members of their Cabinets. Hah of 

the Prussian votes, however. 

The States re- will be at the disposal of the 
■presented in the Prussian provincial administra- 
National Coimcil ly ^ accordance with a 

iheir OovernmenU. 
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1, flip riffht to send as maDy 

KpiS^eato tke Notional Council at ti., 

have votes. 


* 


si! 


❖ 


si! 


S4« 


si! 


) 

Article 65 . 

Tfu aiL Q 1 rm anstip cl "tlic ]Sr ationRl Council and of 
• ^ ffled by a member of the National 

cSr The members of the National Cabinet 
taome . have the right and on request 

/aZTcJL. (of -the National. Council) the 

^,,+v to take part in the proceedings of the 

ttional Council and its committees They_ must 

at their request be heard at any time during ifS 

dehberations. 




si! 


Si! 


H! 


sic 


Article 68. 

Bills are introduced by the National Cabinet 
National Legisla- or by members of the 

iion. National Assembly. 

National laws are enacted by the National 
Assembly. 
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Aeticle 69. 

The introduction of biUs by the National Cabinet 

fKTnfinnal requires the concurrence of the 
Powers of National 4 Pniinn'l If an 

Council over intro^ National Council. ii an 
duction oj Bills. agreement between tUe 

National Cabinet and the National Council is not 
xeLhed, the National Cabinet may nevertheless 
introduce the bill, but must state the dissent of 

the National Council. ■. -n 

If the National Council resolves upon a bill to 

which the National Cabmet does ^ 

latter must introduce the bill m the National 
Assembly together with a statement of its 

attitude. 








* 




Abticle77. 

The National Cabinet issues the general adminis- 

irative regulations do^not u^er- 

;he national laws so far as the laws do not ot 

vise provide. It must secure the assent of the 

^rational Council if the execution of the national 

laws is assigned to the State authorities. 

Article 78. 

The conduct of relations with foreign countries 
is exclusively a function of the Commonwealth. 
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u 

within the Commonwealth, may be transported in 
any direction across State and municipal boun- 
daries. Exceptions are permissible by authoritv 

JL ^ 

of national law. 

Article 83. 

Customs duties and taxes on articles of con- 
sumption are administered by the national au- 
thorities. 

In connection with national tax administration 
by the national authorities, arrangements shall be 
provided which will enable the States to protect 
their special agricultural, commercial, trade and 
industrial interests. 

Article 84. 

The Commonwealth has auth ority to regulate by 
la w : 

1 . The organization of the State tax adminis- 
tration so far as is required for the uniform 
and impartial execution of the national 

Jl.. 

tax laws ; 

2 The organization and functions of the 
authorities charged with the supervision 
of the execution of the national tax laws ; 

3. The accounting w th the States ; 
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4. The reimbursement of the costs of adminis- 
tration in connection with the execution 
of the national tax laws. 

Article 85. 

All revenues and expenditures of the Com- 
monwealth must- be estimated for each fiscal year 

u" 

tnd entered in the budget. 

The budget is adopted by law before the begin- 
ling of the fiscal year. 

Appropriations are ordinarily granted for on > 

Jl J- a. ^ 

rear ; in special cases they may be granted for a 
onger period. Otherwise, provisions extending 
)eyond the fiscal year or not relating to the 
Lationab revenues and expenditures or their ad- 
ninistration, are inadmissible in the national 
►udget law. 

The National Assembly may not increase appro- 
3 riations in the budget bill or insert new items 
without the consent of the National CouncO. 

The consent of the National Council may be 
lispensed with in accordance with the provision'; 

if Article 74. 
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Article 87 . 

Tuncls may be procured by borrowing only in 
case of extraordinary need and in general for ex- 
penditures for productive purposes only. Sucb 
procurement of funds as well as the assumption by 
the Commonwealth of any financial obligation is 
permissible only by authority of a national law.‘ 

Article 88. 

The postal and telegraph services, together with 
the telephone service, are exclusively functions of 
the Commonw'ealth. 

The postage stamps are uniform for the whole 
Commonwealth. 

The National Cabinet, with the consent of the 

Posts and Tele- National Council, issues the re- 
graplis are a Na- gulations prescribing the con- 
tional concern. ditions and charges for the use 

of the means of communication. With the consent 
of the National Council it may delegate this 
authority to the Postmaster General. 

The National Cabinet, with the consent of the 
National Council, establishes an advisory council 
to co-operate in deliberations concerning the postal, 
telegraph and telephone services and rates. 
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The Commonwealth alone concludes treaties re- 
lating to communication with foreign countries. 

Article 89. 

It is tlie duty of tlie Commonwealth to acquire 

4^ «JL 

ownership of the railroads which seiye as means 

of general public communica- 
tion. and to operate them as a 

^ JL 

single system of transportation. 

The rights of the States to acquire private rail- 
roads shall be transferred to the Commonwealth on 
its demand. 


Railways. 














Article 94. 


If the Commonwealth takes over the operation of 

railroads which serve as means 

The have general public communication 

certain limited nqhis . ® t , • , it.- t -i 
in railways. district, additional rail- 

roads to serve as means of gen- 
eral public communication within this district may 
only be built by the Commonwealth or . with its 
consent. If new construction or the alteration of 
existing national railroad systems encroaches upon 
the sphere of authority of the State police, the 
national railroad administration, before its decision, 
shall grant a bearing to the State authorities^ 
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"WTiere the Commonwealth has not yet taken 
over the operation of the railroads, it may lay out 
on its own account by virtue of national law rail- 
roads deemed necessary to serve as means of general 
public communication or for the national defence 
even against the opposition of the States, whose 
territory they will traverse, without, however, im- 
pairing the sovereign powers of the States, or it 
may turn over the construction to another to 
execute, together with a grant of the right of ex- 
propriation if necessary. 

Each railroad administration must consent to 
connection with other roads at the expense of the 
latter. 

* 

* ^ Jis sis * 

Article 97 . 

It is the duty of the Commonwealth to acquire 
ownership of and to operate all waterways serving 
as means of general public communication. 

After they have been taken over, waterways 
serving as means of general public communication 
may be constructed or extended only by the Com- 
monwealth or with its consent. 
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In the administration, development, or con- 

Waterivays. waterways the 

requirements of agriculture and 

protected in agreement 
with the States. Their improvement shall also be 
considered. 


Bach waterways administration shall consent 
to connection with other inland waterways at the 
espeme of the latter. The same obligation exists 
for the construction of a connection between 
inland waterways and railroads. 


In taking over the waterways the Commonwealth 

acquires the right of expropriation, control of rates, 

and the police power over waterways and naviva- 
tion. ® 


The duties of the river improvement associations 
in relation to the development of natural water- 
ways in the Rhine, IVeser, and Elbe basins shall 
be assumed by the Commonwealth. 


VII. 

Aeticle 103 . 

Ordinary jurisdiction will be exercised 
National Judicial Court and the courts 
States. 


by the 
of the 
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Article. 107 * 


Tliere shall be administrative courts both in 

the Commonwealth and in the 
The Administra- gtates, in accordance with the 
tion of Justice, laws, to protect the individual 

ac^ainst orders and decrees of administrative autho- 
rities. 


Article 108 . 

In accordance with a national law a Supreme 
Judicial Court will be established for the German 

Commonwealth. 

«L 

Article 110 . 


Citizenship in the Commonwealth and in the 

States will be acquired ana lost 
OitkensUp a Na- accordance with the pro- 
tion-al subject. visions of a national law. Every 

citizen of a State is at the same time a citizen of 
the Commonwealth. 


Every German has the same rights and duties in 
each State of the Commonwealth as the citizens of 
that State,- 
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SECTION II. 

Community Life. 

Article 128. 

AU citizens witiiout distinction are eligible for 
iblic office in accordance with, tlie laws and accord- 
I to their ability and services. 

All discriminations against women in the civil 
:vice are abolished. 

The. -principles of the official relation shall be 
julated by national law. 

A-Rticle 138.^ 

State contributions to religious societies 
thorized by law, contract, or any special 

’• The above is to be read with Article 137, which mns 
follows : — 

Article 137 . 

Chere is no State church. 

Freedom of association in religious societies is gua* 
iteed. The combination of religious societies within 
5 Commonwealth is not subject to any limitations. 

Every religious society regulates and administers its 
airs independently within the limits of the general law. 
appoints its officers without interference by the State 
the civil municipality. 

Religious societies may be incorporated in accordance 
the general provisions of the civil law. 


aq 
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grsbiitj will bs conniiutBd. by St 3 )ij 6 Icgislajtioii. Tii .6 
^eneral principles of such legislation will be 
defined by the Commonwealth. 

The property of religious societies and unions 
Dis&stdblish’iUBiit and other rights to their cui- 
oj the Church tural, educational, and chari- 
go'cerned hy Na- institutions, foundations, 

tional law, detail/} other possessions are 

of commMiahon, 

Ujt to the guaranteed. 

States. 

* -4s 


H: 


Existing religious societies remain, to the same extent 
as heretofore, public bodies corporate. The same nghte 
shall be accorded to other religious societies if by tlieir 
constitution and the number of their members they ofier 
T^Sntee of permanence. If a number of such public 
rei^ous societies unite, this union is also a public body 

corporate. 

The relic-ious societies, wliich are recognised by law as 
bodies corporate, are entitled on the basis of the civil tax 

rolls to raise taxes according to the provisions of the laws 

of the respective States. 

The associations, which have as their aim the cultivation 
of a system of ethics, have the same privileges as the 

religious societies. 

The issuance of further regulations necessary for carry- 
ing out these provisions comes under the jurisdiction of 

the States. 
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Article 143 . 

The education of the young shall be provided 
for through public inst^’tutions In their e'stablish- 
ment the Commonwealth, States and munici- 
palit'es cooperate. 

The training of teachers shall be regulated in 

Education a con- a uniform manner for the 
mrrent obligation. Commonwealth according to 

the generally recognized principles of the higher 
sducation. 

The teachers m the public schools have the 
rights and duties of State officers. 

• ^ 4 ^ #’ 1 ’^ 


Article 146 . 

The public school sjj^stem shall be systemati- 
cally organized. Upon a foundation of common 
dementary schools the system of secondary and 
hgher education is erected. The development 
3f secondary and higher education shall be deter- 
mined in accordance with the needs of all kinds 
of occupations, and the acceptance of a child in 
a particular school shall depend upon his qualifi- 
cations and inclinations, not upon the economic 
and social position or the rehgion of Ms parents. 
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Nevertheless, within the municipalities, upon the 
petition of those entitled to instruction common 
schools shall he established of their faith or 
ethical system, in so far as tliis does not interfere 
with a system of school administration within 
the meaning of paragraph 1 . The wishes of those 
entitled to instruction shall be considered as 
much as possible. Details will be_ regulated by 
State laws in accordance with principles to be 
prescribed by a national law. 

To facilitate the attendance .of those in poor 
circumstances at the secondary and higher schools, 
public assistance shall be provided by the Com- 
monwealth, States, and municipalities, parti- 
cularly, assistance to the parents _ of children 
regarded as qualified for training in the 
secondary and higher schools, until the completion 
of the training. 


article 150. 


The artistic, historical and natural monuments 
and scenery enj 07 the protection and care of tlie 


State. 

# 

The prevention of the removal o£ German art 
treasures from the country is a function of the 
Commonwealth. 
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Article 151 


The regulatioD of economic life must conform 
to the principles of justice, with the object of 
assuring humane conditions of life for all. Within 

Economic liberty "^^le.se limits the economic 
governed by Na- liberty of the individual shall 
tional Law, he protected. 


Legal compulsion is permissible only for 
safeguarding threatened rights or in the service 
of predominant requirements of the common 

"5 asaa 

weiiare. 


The- freedom of trade and industry is guaranteed 
in accordance with the national laws. 


Article 156. 

The Commonwealth may by law, without im- 
pairment of the right to compensation, and with 
a proper application of the regulations relating to 
expropriation, transfer to public ownership private 
business enterprises adapted for socialization. 


The Commonwealth itself, the States, or 



The Socialuation • municipalities may take part- 
of Industry. iix the management of busi- 

ness enterprises and associations, or secure a 
dominating influence therein in any other way. 
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Fuitliermoie, in case of nigent necessity tie 
Commonwealth, if it is m the interest of 
Suectivism, may combine by law business en- 
temrises and associations on the basis _ of admi- 

Siative autonomy, in order to insure tie 

co-operation of all producing elements of tie 
people, to give to employers and a 

Lare in the management, and to regulate the 

production, preparation, 

-nppmiiaiv -valuation, as .well as tne import 
and export, of economic goods upon collectivistio 

principles. 

The co-operative societies of producers and of 
consumers and associations thereof shall be incor- 
porated. at their request and after consideration 
d their form of organisation and peculiarities, 
into tlic system of collectivism. 


■Abtiole 157. 

Labour is under tbe spec^l 
protection of the Comm(i- 
wealth. 

The Commonwealth will adopt a uniform labour 
law. 


A uniform na- 
tional law for 
labour. 


federal constitutions. 


249 


Article 158 . 

Intellectual labour, the rights of the author, 
the inventor and the artist enjoy the protection 
and care of the Commonwealth. 

The products of German scholarship, art, and 
technical science shall also be recognised and 
protected abroad through international agreement- 

Article 161 . 

For the purpose of conserving health 
abihty to work, of proteetmg motherhood, and_ 

guarding agamst tne e vicissitudes 

Social in.,urance ^ ah^lt} 
a National con^ (. f life, 

cera. adopt a cdmprehensive sptem 

of insurance, in the management of which e 

insured shall predominate. 

. * * 

* * ^ 

Abticle 163 . 

Every German has, J!®- 

Work. powers as is 

welfare of the fommunity. 



e to 
to use 
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Every German sliall have the opportunity to 
earn his living hy economic lahonr. So long as 
suitable employment cannot be procured for 
liim, his maintenance will be provided for. 
Details will be regulated by special national laws. 




ijj 


Article 165 . 

VVaoe-earners and salaried employees are quaH- 
fied to co-operate on equal terms with the 
employers in the regulation of wages and wor% 
conditions, as well as in the entire economic 
development of the productive forces. The 
organizations on both sides and the agreements 
between them will recognized. 

The wage-earners and salaried employees are 
entitled to be represented in local workers’ 
councils, organized for each establishment in the 
locality, as well as in district workers’ councils, 

organized for each economic 

The Mah^nl ^ • j^j^^onal Workers’ 

Workers' Coimoil Council, lor purpose of 

an exckisive Na^ looking after their social and 
tional concern. . economic interests. 

The district workers’ councils and the National 
Workers’ Council meet together with the repie- 
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sentatives of the emploj-ers and with other 
interested classes of people in district economic 
councils and in a National Economic Council for 
the purpose of performing joint economic tasks 
and co-operating in the execution of the laws of 
socialization. The district economic councils and 
the National Economic Council shall be so con- 
stituted that all substantial vocational groups are 
represented therein according to their economic 
and social importance. 


Drafts of laws of fundamental importance 
relating to social and economic policy before 
introduction (into the National Assembly) shall 
be submitted by the National Cabinet to the 
National Economic Council for consideration. The 
National Economic Council has the right itself to 


propose such measures for enactment into law. 
Bills relating to If the National Cabinet does 

not approve them, it shall, 
nevertheless, introduce them 
into the National Assembly 
together with a statement of 
its own position. The National 
Economic Council may have its bill presented 
by one of its own members before the h»ationai 

Assembly. T'"' 




Social and Economic 
Policy must be 
submitted to the 
National Workers' 
Gowncil before in- 
troduction. 



252 SEVEN EEPRESENTATIVE 

Supervisory and administrative functions may 
be delegated to the workers’ councils and to the 
economic councils within their respective areas. 

The regulation of the organization and duties 

the workers councils and of the economic 
councils, as well as their relation to other social 
bodies endowed with administrative autonomy, 
is exclusively a function of the Commonwealth. 

:}: * * * * 

Article 170. 

The Postal and Telegraphic Administrations of 
Bavaria and Wurtemberg will be taken over by the 
Commonwealth not later than April 1, 1921. 

If no understanding has been reached over the 
terms thereof by October 1, 1920, the matter will 
be decided by the Supreme Judicial Court. 

The rights and duties of Bavaria and Wurtem- 

The Supreme berg remain in force as hereto- 
Oourt to arbitrate fore until possession is trans- 
in disputes between ferred to the Commonwealtli, 
National and State Nevertheless the postal and 

^^' 0 / telegraphic i-elations with 

Posts, Telegraphs , neighbouring foreign countries 
Railways and will be regulated exclusively 
Canals. by the Commonwealth. 
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Article 171. 

The State railroads, canals and aids to navigation 
will be taken over by the Commonwealth not later 
than April 1, 1921. 

If no understanding has been reached over the 
terms thereof by October 1, 1920, the matter will 
be decided by the Supreme Judicial Court. 

•A* ^ ^ 

Article 76. 

The Constitution may be amended by process 
of legislation. But Acts of the National Assembly 
relating to the amendment of the Constitution are 
efEective only if two-thirds of the legal membership 

The process of are present, and at least two- 
constitutional thirds of those present give 

amendment. their assent. Acts of the Na- 

tional Council relating to the amendment of the 
Constitution also require a two-thirds majority of all 
the votes cast. If an amendment to the Consti- 
tution is to be adopted by the People by popular 
initiative, the assent of a majority of the qualified 
voters is required. 
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I! the National Assembly adopts an amendment 
to the Constitution against iJie objection of the 
National Council, the President may not promul- 
gate this law, if the National Council within two 
weeks demands a popular vote. 


CONSTITUTIONAL AMENDMENT. 


CHAPTER V. 


The Pkocess of Constitutional Amendment. 

The process of constitutional amendment has 

Borne and Eng- been allotted to a chapter by 
Imd the leading itself in order to empnasise me 
types of Gonstitu- importance of tlie subject, 
tion- is perhaps all the more 

necessary since the greater number of those who 
will read these pages have been brought up in 
the political habits of England in which the very 
simplicity of the process, which is ejected by Act 
of Parliament like any other, conceals altogether 
tip importance of what is being done. 

On the threshold of the subject we are met by 
the necessity of understanding the kinds of 
stitution w^hich exist and of defining their 
characters before we can appreciate the appro- 
priate methods ‘ of amending them. The nations 
which have most profoundly influenced the making 
of constitutions, in ail civilised countries from 
ancient times down to the ratification of 
German Republican Constitution the 
are the Romans and the English, 
for all their 
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If the National Assembly adopts an amendment 
to the Constitution against the objection of the 
National Council, the President may not promnl- 
aate this law, if the National Council vuthin two 
weeks demands a popular vote. 
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CHAPTER V. 





Ths Process or 

Tlis process of cQnst/if'iifioiiRl S/ineiid.iRCiiti iiRS 
7 T77 been allotted, to a cliapter by 

nr 1-5 it-if - o”!" ? n-n *1* 

of Constitu- importance or the subject. 
lion. This is perhaps aU the more 

aeoessary sinee the greater number of those who 

£ poHtioal habits of England in wMch the very 

impMty of ae “ n“u Lt! 

,1 ParKament like .ny otkor. olag'*" 

importance of wbat is being done. 

On the threshold of the subject we are met by 
the necessity of understan<^ the of con- 

stitution which exist and of definu^ their different 
characters before we can appremte iflie a^r^ 
mate methods ‘of amending them. The nataons 

Ihich have most profoundly if ^ 

ancient times down to the ratification of 

Goimao BepobKc» 1??G 

are the Eomans and tte 

for all their 
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capacity for large scale enterprise, and bequeathed 
to the modern world nothing in political institutions 
to compare with the classical books of their poli- 
tical literature. The Romans, on the other hand, 
being less devoted to the pursuit of ideas, made 
their institutions almost solely with a view to the 
practical purpose in hand and thus evolved a 
pattern of government which, while not perhaps 
intrinsically superior to the Greek City States, 
possessed the power of expansion to a far greater 
degree. The English, likewise, relegating theory 
to a minor part in the making of constitutions, 
made of the British Constitution a mirror of the 
national character. And, as Rome carried her 
citizenship and her institutions over the anciept 
world, so England has spread her form of govern- 
ment widely through the modern world. 

It is, however, not merely the range of their 

Theif Constitu- influence,” says Lord Bryce in 
tions are mirrors his stimulating essay on 
of the national Flexible and Rigid Consti- 
character. {Studies in History 

and Jurisprudence, Vol. I), “nor merely the 
fact that, as the Roman Constitution worked 
upon the whol,e of the ancient, so the. English 
Constitution has worked upon the whole of the 
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modem world, that makes these t>vo systems 
deserve constant study. Constitutions, are the 
expression of national character, as they in their 
turn mould the character of those who use them ; 
and the same causes which made both peoples 
great have made their political institutions also 
strong and rich, specially full of instruction for 
all nations in all times. There were in the fifth 
century B.C. hundreds of commonwealths in the 
Medit 3rranean countries with republican frames of 
government, many of which bore a general 
resemblance to thatof Eome. There ^vere in the 
fourteenth century x4.D. several monarchies in 
Europe similar in their constitutional outlines 
to that of England, and with what seemed an 
equal promise of rich and free development. Of 
the former, Rome alone survived, destroying or 
absorbing all the rest. Of the latter, that of 
England is the only one which had at the end of 
the eighteenth century grown into a system at 
once broadbased and strong, a system which 
secured both public order and the freedom of the 
individual citizen, and in which the people were 
able to make their voice heard and to influence 
the march of national policy. All the others had 
either degenerated into despotisms or remained 
M4§6HD 1 
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comparatively crude aad undeveloped. Thus when, 
after the flood of Napoleonic conquest had sub- 

sided j tlie peoples of the European j <• . j ^ 

to essay the establishment of free constitutions, 
they found in that of England the model fittest to 

be followed, and sought to adapt its principles to 
their own several conditions ... .It is, therefore, to 
Rome and to England that the eye of the student 
of political constitutions will most often turn. 
They represent the most remarkable dev elopments 
of ordered political life for the ancient and for 
the modern world respectively. And whoever 
attempts to classify Constitutions and to note the 
distinctive features of the principal types they 
present, will find that it is from Rome and from 
England that illustration s can most frequently and 
most profitably be drawn ”. 


From an examination of these two leading types 

Lord Bryce on Lord Bryce proceeds to reject 
rigid and fiexihle what he calls the old-fashioned 
constituticma. classification of Constitutions 

as' Written and Unwritten, substituting for these 
descriptions the terms Rigid (the Roman) and 
Flexible (the English). His argument is too long 
for detailed examination here but the sum of it is 
that, ' whatever may be the constitutional needs 
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0/ a unitary State, a federal State recjuireiy a 
contract between the parties much more definite 
than lb usually found m any JFlexible (or H'riwntten) 
Constitution* Moreover, the contract once made, 
the process of altering it must provide the States’ 
the People and the Central Government alike 
ade<][uate opportunity to consider what is proposed. 
Each type of Constitution no doubt has its draw- 
backs. A Flexible Constitution, while admirably 
adapted to meet emergencies in changing times, 
is on the whole too easily amended ; while a Eigid 
Constitution, being difficult to amend, is on that 


account not so adaptable to any rapid or profound 
change of circumstances. ''A Rigid ConstitutioD/''' 
says Lord Bryce, ''which has arrested various 


projDOsed changes, may be overthrown by a popular 
tempest which has gathered strength from the very 
fact that such changes were not, and under the 
actual conditions of politics could not be. made bv 
way of amendment.^’ 


Now, once it is agreed that the political con- 
tract which is the foundation of a federal State 
requires the explicit form of a written or statix- 

A Rigid Consiitu^ Constitution, the precise 

tion most suitable degree of rigidity in that Con- 
for a Federal State, stitution is important — rigidity 
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used liere in Lord Bryce s sense as roiigUy 
with Written "-.nd the question 
Aether the centrifugal or centripetal forces 
within the State are the stronger becomes vital. 
As Lord Bryce says once more 

“ "Where the centripetal force is palpably the 
stronger, either sort of constitution mil do to 
hold the community together ; and the choice 
between the two sorts may be niade on other 
orounds. But where the centrifugal force i.s 
notent, and especially where there arc reasons to 
annrehend its further development, the estabhsh- 
raent of a Eigid Constitution may become des- 
irable, and yet may be a matter o much 
delicacy and difficulty. If the constitution be 
framed^ in the interests of a centralizing 
nolicv there is a danger that it may assume and 
require for its maintenance a greater strength in 
the centripetal forces than really exists, and that 
for the want of such strength the constitution 
may be exposed ta a strain it cannot resist. 
Amid the constant change of phenomena, a 
Kigid Constitution necessarily represents the past, 
not the present ; and if the tendencies actual 
operative are towards the dissociation of the 
component groups of the community, a frame of 
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government which fails to provide scope for these 
tendencies will soon become out of date and unfit 
for its work. Where, on the other hand, the exist- 
ence of distinct groups, each desiring some control 
of its own affairs, is fully perceived and duly ad- 
mitted as a factor in the condition of the com- 
munity, and where it is desired to give legal re- 
cognition to the fact, and to protect the other 
local groups or sub-communities from being over- 
ridden by the largest among the groups, or by the 
community as a whole, the creation of a Rigid 
Constitution offers a valuable means of secur- 
ing tliese objects. For such a constitution may be 
SO drawn as to place the local groups under the 
protection of a fixed body of law, making their 
privileges an integral part of the frame of govern- 
ment, so that the whole Constitution must stand 
or fall with the maintenance of the rights enjoy- 
ed by the groups.’' 

Accordingly, where a Constitution can be so 
fashioned and operated as to offer the disriiptive 
forces just so much free play as may disarm their 
violence and to bring all parts of the country in 
reasonable acquiescence and unity under a Central 
Government, the principal instrument of goverii- 
ment must be a Rigid Constitution and the process 
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of amendment must be neither too elaborate nor 
too easy. 

At the present moment the Indian Constitu- 
tion, as embodied in the Government of India 
Act.” possesses in a sense the qualities of both the 

Rigid and the Flexible Consti- 

The present char- t,u.tion. It is flexible inas- 
acter of the Imhan amended 

ons t u ion. simple process of ordi'- 

nary parhamentary enactment. On the other 
hand, it bears a resemblance to the rigid type inas- 
much as its provisions appear in explicit and 
TOitten form, and the process by which it is usually 
amended is not unlike that prescribed in federal 
Constitutions. That is to say, the practice^ has 
been either for discussions on Indian constitutional 
reform to arise between His Majesty’s Government 
and the Government of India and to become the 
starting-point of a more or less prolonged examina- 
tion of the requirements of the moment either by 
a commission appointed for the purpose or bj 
other means. Only after this preliminary process 
of exploration is completed does the Imperial 
Parliament usually consent to enact any snbstan- 
tial change in the Indian Constitution. In futnrey 
whatever may be the enacting authority, that is to 
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^7, whether it continues for some time to he 
Impenal Parliament or whether Parliament volut 

SinS^f S'" indigenous body, the 

principle and the process will probablv r/ma.v 

much the same. We may conclude, therefore 
that, m proportion as the main features of the 
^ndian ^nstitution reach their permanent form. 

itse^\monffsr '?t/ i^nnstitution prescribing for 
Itself amongst other things, a deliberate ' 

0 process of anieiidiD.ejQt will becomp 

more evident. A countey to »„io„slv coZo^il 

whi Ji ,t ould be difficult, if not impossible to 
n o is , is an appropriate region for a fed era' 

Conebtntion and, from rvh.teter standpoint n‘ 

appreach it. reqniret a Constitntion Tpre 

made m the form of a special Statute. ‘ ' 



kO r? I ^1- 


Article V of the Constitution of 
T/ie American States prescribes 




^ ^ ^ ^ ^ * ly 

meOuxl of amending which the ...waaocnui, 

amended as follows 



r 

inanner in 
n can be 




The Congress, whenever two-thirds 
houses shall deem it necessar\^ 
pose amendmeuts to this 
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on the application of the legislatures of 
two-thirds of the several^ States, shall call 
a convention for proposing ainendments, 
which in either case shall he valid to all 
intents and purposes as part of this Con- 
stitution. when ratified by the legislatures 
of three fourths of the several States, 
or by conventions in three-fourths there- 
of as the one or the other mode of rati- 
fication may be proposed by the Cong- 
ress provided that no amendments which 
may be made prior to the year one thous- 
and eight hundred and eight shall m any 
manner affect the first and fourth clauses 
in the ninth section of the first article ; 
and that no State, without its consent, 
kail be deprived of its ecLual suffrage in 

the Senate.” 


Here the American process of amendment may 
begin either in Congress, the Central Legislatoe, 
or by the combined will of not less than two-thirds 
of the individual States. Thus, the process may 
be initiated by the National representatives in the 
First Chamber with the consent of the State re- 
presentatives in the Second Chamber or by some 
motive operating origitially and entirely from 
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State sources, that is, in the State Legislatures. 
Whichever be the originating source, and whether 
the amendments themselves are proposed by Con- 
gress or by a special Convention, the linal autho- 
rity lies with the majorities in the Legislatures of 
three-fourths of the several States — that is to say, 
it resides in the original parties who created the 

O X 

American Union. It will be observed that there is 
provision for any State which so desires it to consi- 
der the, amendments in a special Convention elect- 
ed ad Tioc^ but the usual modern practice is for 
amendments to be referred to the State Legisla- 
ture itself. 

The individual American State as distinct from 
the United States, amends its Constitution in 

Amendment of the conformity with the promions 
Gonstitution of an thereof. The almost in\ari- 
American State. able practice follows a line not 

unlike that of Article V above. In some cases the 
process of amendment may be launched by a 
minimum number of electors expressing their 
desire in a prescribed way or it may be started 
by a Resolution of the Legislature itself. The 
ratification in some cases takes place by popular 
vote throughout the States and in other cases by 
reference to a Convention elected for the purpose. 
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Chapter ’VIII, Article 128, of the Australian 

TU Australian Coustitution, runs as fol- 


methocL 


lows :■ 


“ 128. This Constitution shall not he altered 
except in the following manner . 

The proposed law for the alteration thereoi 
must be passed by an absolute majority ol 
each House of the Parliament, and not less 
than two or more than six months after 
its passage through both Houses the 
proposed law shall be submitted in each 
State to the electors qualified to vote for 
the election of members of the House ol 

Puepresentatives. 

But if either House passes any such proposer 
law by an absolute majority and the other 
House rejects or fails to pass it or passes ii 
with any amendment to which the first 
mentioned House will not agree, and i: 
after an interval of three months th( 
first-mentioned House in the same or th( 
next session again passes the proposer 
law by an absoluteraajority with or with 
out anv amendment which has been madi 
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or agreed to by the otber House, and 
-sucli other House rejects or fails to pass 
it or passes it with any amendment to 
which the first-mentioned House will not 
agree, the Governor-General may submit 
the proposed law as last proposed bv 

■ mMlm % 

the first mentioned House, and either 
with or without any amendments sub 
sequently agreed to by both Houses, to the 
electors in each State qualified to vote for 
the election of the House of Representa- 
tives. "ftTien a proposed law is submit- 
ted to the electors the vote shall be 
taken in such manner as the Parfiament 
prescribes. But until the qualification of 
■electors of members of the House of 
Representatives becomes uniform 
■throughout the Commonwealth, only one 
half the electors voting for and 
proposed lav/ shall be counted in any 

«iJL» ^ 

Btate in which adult suffrage prevails. 

Jkm 



- if in a majority of the States a majoritT 
of the electors voting approve the 
posed IsiW j and if a majority, of all 
■electors voting also approve the 


'w 



the peocess of 


ed law, it shall he presented to the 
Governor-General for the Queen’s assent. 

No alteration diminishing the proportionate 
representation of any State in either 
House of Parliament, or the minimum 
number of representatives of a State in 
the House of Representatives, or increas- 
ing, diminishing, or otherwise altering 
the limits of the State, or in any manner 
afieeting the provisions of the Constitu- 
tion in relation thereto, shall become 
law unless the majority of the electors 
voting in that State approve the proposed 

law.” 

It is here to be observed that the Imperial 
Parliament, by enacting this provision in the 
Commonwealth of Australia Constitution Act, 
1900 voluntarily transferred to the Australian, 
people and the Australian Parliament one of the 
fundamental factors in national sovereignty. It is 
true that the Article provides for the prior assent 
of the Crown before the measure will come into 
operation, but tlie refusal of the Crown in such 
an event is either unthinkable or only thinkable 
in such circumstances as must mean the seces- 
sion of Australia from the British Empire. 
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Let iis examine a little more closely the stages 
The Australian by which the Australian Con- 
method in detail, stitution can be amended 

(1) It is obvious that no proposal for the 

amendment of the Constitution, except 
possibly during a war, could mature so 
rapidly in the public mind as to take any 
section of Austolian opinion by surprise. 
Therefore, the incubating process through 
which a proposed amendment must pass 
before it can even appear in the Austra- 
lian Parliament as a Bill will be of con- 
siderable length. Short of the usurpa- 
tion of constitutional power by an 
Australian Mussoini,- and in the atsence 
of any such emergency as war, the 
precipitate enactment of any substantial 
amendment would be extremely difficult 
if not impossible. 

(2) The proposal is introduced either in the 

Senate or in the House of Eepresenta- 
tives. Its passage through either House 
or both will take some time and will oSer 
public opinion a second opportunity of 
deliberation. 
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(3) After its final passage tlirougli both 

Houses, the Bill must remain under the 
scrutiny of public opinion for not less 
than two. months and not more than sis. 

(4) finally, it is submitted by referendum to 

the whole body of electors in each State 
for their acceptance or rejection. 

(5) If in a majority of the States a majoritv 
of the electors accept it and moreover 
oiily if a majority of the whole Australian 
electorate also accept it, then and then 
only does the Governor General submit 
it to the Crown for assent. 

The foregoing process applies only where both 
Houses agree to the proposed amendment. Where 
the Houses disagree, the original enacting House 
may, after an interval of three months, pass the 
proposed amendment once more by an absolute 
majority. If the other House again rejects the 
amendment or attempts to amend it in a manner 
distasteful to the originating House, the Governor 
General may submit the proposed amendment, 
either with or without the amendments, if any, 
which the other House attempted to introduce, t© 
the same process of electoral judgment as described 
above. 
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The British North ii^merica Act, 1867, contains 
no provision for altering the Constitution. There- 
The Canadian fore, the proc^ess of Consti- 
method, tutional amendment belongs 

not, to Canada but to the Imperial Parliament. 
On this Mr. Justice Eiddell in ''The Canadian 
Constitution in Form and in Fact ’’ says 

The old Province of Lower Canada which 
expired as a legal entity in 1841 by the 
efiect of the Union Act which united the 
Provinces of Upper Canada and Lower 
Canada into the Pro^dnce of Canada, was 
largely populated by French Canadians 
almost all of whom were Catholic and 
much attached to their old law and 
customs ; the remainder of the people of 
the new Dominion were largely English- 
speaking and Protestant, in general 
attached to Enghsh law and customs. 
While the French-Canadians were vdlling 
to ontor into contr^ict witii tliGir 
English-speaking brethren, the ^ ^er e 
not willing to enter into a contract wliich 
could be varied by the more numerous 
English without their consent. 
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There is, however, no difficulty in having an 
Amendment made if and when desired. 
An Address to the Sovereign is passed by ' 
both Houses of Parliament at Ottawa ask- 
in<y for the Amendment specified. Accord- 
ing to the unwritten Constitution, the vote 
on the Address must be unanimous (or 
practically unanimous) or it will not be 
forwarded to London. When the Address 
is received by the Colonial Secretary in 
London, the desired amendment to the 
British North America Act is passed by 
the Imperial Parliament as of course and 
without debate. This is, in substance, 
simply giving legal validity to an amend- 
ment agreed upon by the parties to the 
original contract, which they desire to 
amend.’’ 


Under Chapters IX and X of the South Africa 
Act 1909, the South African Parliament may alter 

the boundaries of any pro- 
The South African divide a province into 

metmd. , , • r 

two or more provinces, or form 


a new province out of provinces within the Union, 
and may further by law repeal or alter any of the 
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provisions of the Act itself. The provisions of 
these two chapters are as follows : — 


iC 


IX. — New Provinces and Territories 


149. Parliament may _ alter the boundaries of 

any province, divide a province into two 
’ , , or more provinces, or 

houndaries of pro- 

vinces. provinces witn- 

in the Union, on the 
petition of the provincial council of 
every province whose boundaries are 
affected thereby. 

150. The King, with the advice of the Privy 

Council, may, on addresses from the 
Houses of Parliament of the Union, admit 
into the Union the territories administer- 
ed by the British 

South Africa Comp- 
any on such terms 
and conditions as to 
representation and 
otherwise in each case as are express- 
ed in the addresses and approved by the 
King, and the provisions of any Order in 
Council in that behalf shall have effect as 


Power to admit 
into Union territo- 
ries administered by 
British South Africa 
Uompany. 
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if they had been enacted by the Parlia- 
nient of the United Kingdom of Grsat 
Britain and Ireland. 


15L The King, with the advice of the Privy 
Council, may, on addressee from the 
Houses of Parliament of the Union, 

transfer to the Union 

Power to transfer , , , " 

to Union, govern- ® government of 
nient of native term- any territories, other 
lories. than the territories 


administered by the 
British South Africa Company, belong- 
ing to or under the protection of His 
Majesty, and inhabited wholly or in 
part by natives, and upon such transfer 
the Governor-General in Council may. 
undertake the governnaent of such terri- 
tory upon the terms and conditions em- 
bodied in the Schedule to this Act.” 


“X. — Amendment of Act. 

162, Parhament may by law repeal or alter 
any of the provisions of this Act : Pro- 

, ,,, videdthat no pro- 

Amendment of the yjaioi, thereof for the 

South Africa Act. visioii nnereoi, lortne 

operation of which a 
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defimte period of time is prescribed 
shall during such period be repealed or 
altered ; And provided further that no 
repea or alteration of the provisions cou- 
rt or in sections 

hirty-three and thirty-four (until the 

number of members of the House of 
Assembly has reached the limit therein 
prescribed or until a period of ten years 



-r-y . OI till 

Umon, whichever is the longer period! 
or in sections thirty-five and one liun£ 
ed and thirty-seven, shaU be vahd unless 
the Bill embodying such repeal or altera- 
tioii skaU be_ passed by both Houses of 
Parliament sitting togetker, and at tke 
tliira reading be agreed to bj not less 
t an ty o- thirds of tke total number of 
members of both Houses. A Bi 
passed at suck joint sitting skall be 
to kave been duly passed ' ' 

of Parliament.'’ 

Tkus tke only circumstances in wkick any speeia 
provision for constitutional amendment is kic 
down are :—(a) any variation in tke number o- 
representatives assigned to eack province in 
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SoRth African Parliament, {b) any change in the 
qualifications of voters, and (c) any proposal to 
affect the equality of the Dutch and EngHsh 
lan<magos as the official languages of the Union. 
In respect of the main provisions of these two 
chapters. South Africa, as in other things, de- 
parts from the customary federal form. 

nRa-n+PT III of the Swiss Federal Constitution 
mo^dL for the revision of the Swiss Federal 
^ Constitution by federal le^- 

The Swiss method. duly passed through both 


• Provided, however, that, if one Chamber 
S t:b.%poK.lB of the other or if hfty the* 
Jd duly qualified Swiss citizens demand any 
particular amendment, the disputed amentent 
in the first case, or the amendrnent demanded by 
popular vote in the second shal be submitted 
L a simple “ yes ” or “ no to the vote of the 

entire Swiss elector.te. If m either *«« » 
,n afBrmatiye majonty for the propossl, .t is re- 
ferred to the Federal Legislature for considera ion 
and enactment. Finally, under Article 121 the 
Federal Constitution thus revised comes mto force 
onlv when it has been adopted by a ina]orit} of 
those Swiss citizens who take part m the referen- 
dum and also by a majority of the Cantons the 
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result of the. popular vote in each Canton being 
considered as the vote of that Canton. 

The provision for the amendment of the Im- 
lierial German Constitution is contained in Chap- 
ter 14, Article LXXVIII 

‘‘LXXVIII. Alterations in the Consti- 
tution take place by 
The ^ method in legislation. 

Impenav Germany. They are considered 

as rejected if they have 14 votes in the 
Council of the Confederation against 
them. 

Those provisions of the Constitution of the 
Empire, by which certain rights are 
established for separate States of the 
Confederation in their relation to the 
community, can only be altered with 
the consent of the State of the Con- 
federation entitled to those rights 

These provisions are interesting in the practical 
control over the amendment of the Constitation 

gave to Trussia. Prussia controlled 

enough votes in the Bundesrat (Council of the 
Confederation) to prevent any amendment of the 
Constitution being enacted against her will. In 
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respect, therefore, of the special position of Prus- 
7^ l«-oect also of the 'protection oi tne rights 
of the indMdual States granted by this Article 
,L States iiiav be said to have been compensated 

to some extenHor their loss of legislative control 

many subjects which wouki naturally appear 
to belong to them. 

The method in 
',(171' Gct- 

many' 


I 


rj 

fi 


6 



Cons 


iujIv oi: 


; the German 
1919 runs as 
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The Constitution may be idtered by legis- 
lation. But decisions oi the Keiclistag 
*^8 to such alterations come into effect 
only if two-thirds of the legal total of 
members be present, and if at hast two- 
thirds of those nresent have given their 

Deoiions of the in 

favour of alteration of the Constitution 
also require a majority of two-thirds of 
the votes cast. Where an alteration o 
the Constitution is decided by an appeal 
to the people at their request, the 
. consent of the majority of voters is neces- 
sary. ■ 
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fShould the Reichstag have decided upon an 
alteration of the Constitution in spito of 
the protest of the Reichsrat, the Presi- 
dent of the Federation is not allowed tn 
promulgate this law if the Eeichsrat, 
within two weeks, demands an appeal to 
the people.” 

The provisions of this Article are not as precise 
as is usual in other Constitutions ; but it is clear 
that a two-thirds majority is required in both 
Chambers and that, if the required majority is 
forthcoming in each case, there is no appeal to the 
people or to the States. "i^Tiere, however 
Second Chamber disagrees with the First, 
where the Second Chamber demands a popular 
vote, the President must submit it to the people 
as a whole who mav assent to it bv a simple 

V JL 

majority. 

There is one feature common to America, 
Australia, Switzerland and Republican Germany, 
though naturally omitted from the Constitution of 
Imperial Germany, and for historical reasons from 
the Constitutions of Canada and South Africa, 
which could hardly for a long time to come 
place in any future Indian Constitution 
make the whole body of the electorate 
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court of app63/l in the unicndiiiGiit of tliG Consti- 
tution presupposes a population ' educated both 
in ordinary instruction and in the rudiments of 
politics to a degree far higher than obtains any- 
where in India or is likely to obtain for many 
years to come. Even in the present restricted 
electorate, not one elector in a thousand is cap- 
able of appreciating the issues involved in the 
amendment of a Constitution. Moreover, the 
interest hitherto taken by the Indian electors in 
ordinary political questions offers little justifica- 
tion for the extension of the elector’s rights to 
cover matters affecting the future of the Consti- 
tution. 
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CHAPTEB VI. 

aok 

Some conclusions- 

T1i 6 jtccouiit/ given in tlie preceding ciispi/ers of 
the seven principal Federal Constitutions in the 

modern world enables us now 
Mssentials of a present certain conclusions 
(ed^fol system, regarding tbe fundamental 

principles of Federalism itself. A Constitution, to 
be called federal, must present prominently certain 
political features ; and, tbougb some of the Con- 
stitutions described in tbe foregoing pages do not 
fullv respond to tbe test, tbe fact remains tbat the 
essence of a federal system lies in tbe following 

factors : — 

(1) Tbe Constitution itself appears in tbe 

form of a written Statute supreme over 
all other instruments of Government and 
subject usually to a process of amend* 
ment more elaborate and deliberate than 
tbe enactment of ordinary law ; 

(2) Tbe Constitution assigns to the component 

carts of tbe Federation, Federal and Pro- 
vincial, specific functions in legislation, 
in judicial competence and in executive 

action ; 
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court of appeal in the amendment of the Consti- 
tution presupposes a population ' educated both 
in ordinary instruction and in the rudiments of 
politics to a degree far higher than obtains any- 
Wre in India or is likely to obtain for many 
years to come. Even in the present restricted 
electorate, not one elector in a thousand is cap- 
able of appreciating the issues involved in the 
amendment of a Constitution. Moreover, the 
interest hitherto taken by the Indian electors in 
ordinary political questions offers little justifica- 
tion for the extension of the elector’s rights to 
cover matters affecting the future of the Consti- 

tution. 
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CHAPTER VI. 

iass»~ 

Some conclusions. 

The account given, in the preceding chapters of 
he seven principal Federal Constitutions in the 

modern ■world enables us now 
Essentials of a present certain conclusions 
ederal system. regarding the fundamental 

uinciples of Federalism itself. A Constitution, to 
)e called federal, must present prominently cer^ 
political features ; and, though some of the Con- 
stitutions described in the foregomg pages do no 
tuUy respond to the test, the fact remams that the 
essence of a federal system lies in the to owing 

factors : — 

(11 The Constitution itself appears in 

form of a -written Statute supreme ovct 
ah other instruments of Government and 
subiect usually to a proce&s of amen 
ment more elaborate and deliberate than 
the enactment of ordinary law ; 

(21 The Constitution assigns to the coi 

uarts of the Federation , Federal ^d ^ 
mncial specific functions in legislatK® 

in judicial com 
action ; 
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(o) The Constitution separate^^ these spheres 
ill sucli a manner as to permit the Federal 
Power and the Provincial Power, respec- 
tively , the comp'etest possible freedom of 
action each in its allotted area : includ- 
ing direct contact by the Government 
with the individual citizen in respect of 
its legitimate functions ; 


(4) (institution assigns the duty of in- 
terpreting its provisions to a Court (or 
Courts) of Justice, usually to a Federal 
Supreme Court. 


Taking the supremacy of the Constitution 
irst we observe that all the federal systems 

under consideration conform 


The supremacy 
of ike Constitution, 


to this condition, which indeed 
must be the pivot of federalism 


IE practice. It is true that, owing to the fiction of 
•the legal sovereignty of the Imperial Parliament, 
the Constitutions of all the British Dominions do 


not appear to he completely supreme : but inas- 
mnch'as political sovereignty belongs without a 
doubt to each of the Dominion s the Dominion 


Gonstitution in each case is the sovereign docu- 
ment. EA^en in Canada, where no constitutional 
amendment can be made within the Dominion, 
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but 'must go to tte Imperial Parliament for 
enactment, this form covers the reality by which 
the decision as to what the amendment shall be 
is made in Canada, though the act of legislating 
is performed at Westminster. A federal constitu- 
tion, being a solemn contract— the most solemn 
that can possibly be made — -between two parties 
srhose interests transcend those of any other kind of 

party, necessarily is enshrined in a”'form peculiar 
;o itself. _ It is no ordinary statute, and is therefore 
lot variable by the ordinary method of enact- 
ment ; and if its written character is necessary 
to give its provision-j the required precision, it 
cannot be changed except by a deliberate process 
which shall elicit without haste or ambiguitv the 
mature opinion of the parties to it. I hai'e assigned 
to a separate chapter the description of the pro- 
cess of constitutional amendment in each federal 
system, because it is important enough for sepa- 
rate consideration. I therefore pass to the second 
feature, namely, the assignment to the component 
parts of the Federation, Federal and Provincial, 
of specific functions in legislation and in execu- 
tive action. 

The division of functions and subjects betweea 
the Central and Provincial Governments under a 
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The line drawn federal system follows varying 
between Federal and lines in the constitutions 
Provincial subjects, ■which we have examined. 

There is a certain minimum of power which 
every Central Government possesses in a Federa- 
• and the residue of power may fall on the 
“ i of tie line oi the other. The point to 

observe is that the smooth operation of a Federal 
system depends more upon the line itself being 
definite than upon the assignment of subjects to 
one side or the other. The deliberate aim of the 
makers of the American Constitution, as we have 
seen was to keep the two parties to the Federal 
compact as distinct from one another as possible 
and to afford them the fewest possible points of 
Ltact and therefore of collision . The aim is un- 
doubtedly one which the makers of every Federal 
Constitution should hold before themselves, and 
its realisation will always depend to no small 
extent upon the distinctness with which this line of 

division is drawn. 

There are a number of what wo may call pri- 
mary subjects which belong to the Central Gov- 

Allotrnent of eminent under practically 
svi)jects. every form of Federalism. 

These are foreign relations, defence, national 
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ommuni cations {e.g., railways, posts, telegraphs, 
anals), commerce, coinage, banking, the issue of 
apex money, insurance and so on. A glance at 
Ihapter IV will show that no two Constitutions 
raw the line in the same place, bi.it that even 
30 :e deliberately designed to restrict the Central 
ower, give the Federal Government practically 
lithe fundamental powers. 

The control of armed force is in the last resort 
le mainspring of Government. It is therefore 
■posiiio'H' of tJic important to knovt which 
[my in different authority in a Federal State 
'ederal States. wields this control, and to 

diat extent. 

AMERICA.— America possesses a national 
army under the direct control of the 
President, ?/.e., the Central Government, 
who may employ it to quell domestic 
disorder in a State on the request of 
the Governor or of the Legislature of 
that State. By his implied powers for 
the peace, order and good government of 
America, he may use it, and has used it, 
to suppress rebellion against the Central 

authority. 


SOME 


America further possesses a militia raised 
by each State iincter the control of the 
Governor, which may be ordered by the 
President to move into another State 
in the circumstances described on page 

00 . 

AUSTRALIA. — The Australian Common- 
wealth Government, under its constitu- 
tional obligation '' to defend the Com- 
monwealth and the several States,’' 
exercises sole authority over the armed 
forces of Australia. The Coinmand-in- 
Chief is vested in the Crown or the 
Governor General, which in practice 
■ under responsible government means the 
Cabinet of the day ; and the States are 
forbidden to raise armed forces of any 
kind without explicit authority" from 
the Commonwealth Government. It 
follows from this that the authority of 
the Commonwealth Government to em- 
ploy armed force to quell domestic 
disturbance or insurrection is in theory 
unlimited ; but the present situation in 
Australia (1925) may perhaps be read as 
a warning that the po w er of the Common- 
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wealth in this respect in practice mkht 
be limited. 


CANADA. — The British North America Act 
assigns to the Canadian Parhament 
exclusive legislative authority over 
militia, military and naval service, and 
defence.” The Command-in-Chief is 
vested in the Crown, and the Canadian 
Government may move troops to any 
part of the Dominion for any purpose. 

riOUTH AFRICA. — ^Here again, the Crown or 
the Governor General is Commander-in- 
Chief and the authoritv over the armv 
in every respect belongs to the Union 
Government who may send it to anv 
part of the Union for any legitimate 
purpose. 


SWITZERLAND. — There is no permanent 
Federal army in Switzerland, but those 
called up for their annual military traiin 
ing serve under Federal controi. Tlie . 
permanent military force of Switzeriaiici 
is composed of the militia of the Cantons, 

. • limited to three hundred men apiece ; 

X 

and in any situation requiring the use 
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of military force, the first initiative lies 
with* the Cantons, both where domestic 
disturbance passes beyond police control, 
and where a Canton is threatened by 
foreign attack. Only in a great emer- 
gency is the Federal Government entitled 
to act before receiving an appeal from 

any Canton. 

IMPERIAL GERMANY. -The army in Im- 

perial Germany was coutrolled by impe- 
rial except in B aval ia and \\iir- 

temberg. The raising of troops, their 

training, the »' 

SO on, in Bavaria belonged to the btate 

Government ; but on the outbreak of war 

the Bavarian Army passed under te 

control of the Imperial General fetat. 

In practice Imperial control meant 

Prussian control for the King of Prussia 

as Kaiser was Imperial Commander-m- 

Chief and the Constitution exphcitly 

provided that “ after the publi^tion of 

this Constitution the whole Prussian 

Military Code of laws is to be introduced 

throughout the Empire without delay. 

The other exception to Imperial, ».e., 
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Prussian control was Wurtemburg, wMcIi 
escaped Imperial dictation to a large 
extent tbougli not so completely as 
Bavaria. In time of peace the Kaiser 
could move troops to any part of the 
Empire except Bavaria and Wurtemburg 
for any purpose. In time of war, the 
entire forces of the Empire, including 
those of these two States, passed under 
one control. 


EEPUBLICAN GEEMAISrS', — Defence, and 
all that pertains to it, comes imder the 
exclusive control of the Kational Govern- 
ment in Eepiiblieaii Germany, which 
according to the Constitution has sole 
legislative power over the military orga- 
nisation. 


YvTieii we come to the control of police, we 
that in all seven Constitutions under considera- 
ble police poiver tion it belongs in the 
usually a provincial to the States and oni} 
function. South Africa and in Eepubi 

Germany is any substantial police power c 
f erred on the Federal Government. It inust 
understood, of course, that for special purposes 

M456IiI) 
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a^edeial system the Centred Government often 
-S^f^ftq own nolice ; bnt m the sense in winch 

the term is usually understood the subject belongs 

substantial police power, there is 
Lually a concurrent power in the States also. 

Commerce is a subject winch has disturbed 
the operation of Federal _ Constitutions m 
TU control of modern times 

anv otnox. A-IL s6V6ii Oon- 

C07Timerce w a xnaii d.u.y yjvxxy^x 

federal system. stitutions . under consideration 

assign to the Central Government the general 
conteol of commerce, comprising trade with foreign 
countries and trade between provinces ; but since 
tHs is accompanied by the control by the pro- 
vince itself of all commerce mthin its own 

borders, . there is ample room 

conflicts. Some of the most violent pohtical 

controversies of the past two generations m 
America have raged round this question, arising 
usually from the failure of an individual _ State 
to control the operations of ari industrial or 
financial organisation which was in reality bigger 
than itself. The same trouble arose in Austraha 
as we have seen, after the war ; and the Ime taken 
by the Australian Prime Minister at that time 
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followed tie course into which all Federal GoTern- 
ments have been driven, namely, that of stretch- 
ing out to grasp as firmly as possible control 
over conuncrcc , as a wliole. Of tiie individual 
Cons'bi'bii'tioiis described in Ciiapter Kepublicaii 
Germany has the largest Central control, and 
Switzerland the most nnnsiial departxire ftom the 
standard Federal form, inasmucli as the Swiss 

Cantons possess the remarkable right of making 
commercial treaties with foreign powers on their 

own account. 

The related subjects of Ports and Pilotage are 
to be seen on both sides of the line of division 

Ports and Pilot- in these seven Constitutions. 

They belong to provincial 
control in America and Australia ; but, by the 
exercise of powers implied in the control of national 
commerce, the Federal Government in both cases 
has largely encroached on the domain of the 
individual States. In Canada and South Attca, 
these are practicaUy exclusive national subjects ; 
while the constitution of Eepubhean Germany in 
this as in other matters shows a large incre^ 
"of the Central power as compared mth that 
wielded by the Imperial Government. 
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We may observe that in tbe case of AnstraUa 

themcieasem thepo^er implications 

the Federal control of commerce but 

Xr:^eoi tie — SMpp-g 

the Imperial Parhament Jr 

^T> tseetions 102, 264, 280, 444, 478) ephcitly 

SX poweit »■> Patliamente. 

Judging from the provisions of these seven 

oiJS other reason in principle why the 
subjects. subject of Marriage, for in- 

stance, should be assigned to one side of the _xme 
or the other. In the United States it is exclusi 
ly a provincial subject. In Australia it is exo u- 
sivelya Federal subject, but since the Marriage 
laws of England have from the outset been held by 
the courts to be in force in Australia, no Marriage 
law bas yet been enacted, nor any relating 
divorce. In Canada, no donbt owing to tl^ 
fessional complication, marriage is both a 
and a provincial subject. The British North 
America Act assigns marriage and divorce to 
tbe exclusive control of .tbe Canadian Parlianien 
and permits a provincial legislature to pass laws 
concerning tbe solemnisation of marriage in e 
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pro'^ce.” Tte result of this is that, though the 
British North America Act would appear at first 
jsight to proceed on the opposite line from the 
Constitution of the United States, the result in 
practice is almost the same. The greater part of 
the legislation governing marriage in Canada 
is of provincial and not of Federal origin. At 
ie same time, owing to the greater homogeneity 
of the population and their more conservative 
Qistincts, the marriage law of Canada does not 
present the same array of experiments as that of 
ite United States of America. In Switzerland 
aad South Africa, marriage is exclusively a 
national subject. Criminal law, public health 
and sanitation, and cognate matters piesuroing 
tlie exercise of the police power in administration, 
are usually Federal subjects, the United States 
ibeing the most signal instance of prowncial 
control over them. 


The third essential feature of a Federal system 
is the separation of the two spheres, accom- 

Direct contact by the power in each 

mth the citizens is Government respectively 
mential to a Gov- make its will efiective wii 
mment. proper sphere. This was 
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tte lesson of Bismark’s rhyme about the Brant- 
fort Diet of 1848 i 

0 Bund, 

Du Hund, 

‘‘ Du hist nicht gesund ! 

as it was also the theme of two of Alexander 
Hamilton’s most eloquent letters, Nos. 15 and 16 
of The Federalist”. The laconic pungency of 
Schbnhausen and the polished American argument 
sprang from the same source in bitter experience of 
Government unable, to make its will effective. 
We have already noted how the lesson has not 
been lost in the American Constitution which 
replaced the Articles of Confederation, nor in our 
own time upon the Government of India. 

The fourth feature which appears in all true 
Federal Constitutions is the creation of a Federal 
The federal func~ Supreme Court to act both as 
tion of a Supreme a final Court of Appeal, and 
Court. especially as an interpreter of 

the Constitution. True, the Constitutions describ- 
ed in Chapter IV do not all conform to this 
standard ; but most historians and commentators 
in describing the standard Federal system have 
found in this particular judicial feature one of the 
essential marks of Federalism. 
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CHAPTEE VII 

Provincial Autonomy in India. 


The phrase “ 

Indian misuse 
of the term 'pro- 
vincial autoncymy 


provincial autonomy ” occurs 
frequently in political contro- 
versy in India ; and, as it is 
commonly used to cover Wo 



constitutional condi- 


tions, it is necessary to 



from the incorrect use before proceeding to ex- 
amine its bearing in India. It was pointed out 
in Chapter II that “ owing to a somewhat care- 
less use of language in controversy, the meaning 
of the phrase is not always clear Most Indian 
controversialists employ it to describe both the 
freedom of the Provincial Government from ex- 


ternal control by the Government of India and 
the internal political condition of representative 
and responsible government. The true meaning 


of the word lies in the former 
Provincial autonomy does not of 



us anything of the condition of domestic govern- 
ment prevailing in any province or state ; and for 
the purpose of the present inquiry the term can 
have no meaning hut that which derive from 
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the relation of a Governor’s 
Its true meaning. pj.Qyj[jice to the Government 

of India and ultimately^ to the Ciown itself as 
represented by the Secretary of State and the 
Imperial Parliament. 

It is natural that the subject of Provincial Auto- 
nomy should stand in the fore- 
provincial Auto- front of contemporary Indian 
nomy exists only in politics, for the condition which 

it describes is necessary to 
Indian progress under the conditions of the di- 
vision into Provinces and the intention of Parlia- 
ment as expressed in the Preamble to the Govern- 
ment of India Act. In spite of the language of 
the fifth paragraph of the Preamble, and in spite of 
relaxation rales made under sections 19A and 
45A, the degree in which the provinces are re- 
leased from superior control is still capable of large 
extension . Sven the D evolution Rules theinselv es, 
which as a constitutional document bears some 
resemblance to those provisions of other Consti- 
tutions which assign powers and functions to the 
different bodies composing a Federation, have in 
reality left the ultimate authority of the Impe- 
rial Parliament and the Government of India 
over all Indian affairs practically unimpaired. 
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The Indian Constitution, embodied in tie Gov- 
ernment of India Act, is es- 
India still mr~ sentialty tiat of a IJnitary 

btate : for, wJnle it contains 
provisions wiich may be called 
Federalism in embryo, it vests sovereignty in tie 
ImperialParliament, witi tie Secretary of State 
and the Government of Indians tie agents. Tie 
restrictions upon this sovereignty as noted above— 
^,g,, under sections 19A and 45A vvhich, y-uti tieir 
lependent Rules, relax the control of the Secre- 
tary of State and of the Government of India- — ^ 
are not absolute but are conditional upon tie 
satisfactorv administration of tie Transferred 
Subjects [see Transferred Subjects (Temporary 
Administration) Rules]. Inasmuch, therefore, as 
power is retained by wiici even the Transferred 
Subjects can be removed from tie control of a 
Provincial Council, in certain circumstarces, the 
autonomy enjoyed by a, province over matters 
apparontly consigned to its care is limited and 
conditional. 

In a recent memorandum on tie legal and 
constitutional possibilities of advance witiin tie 

Government of India Act pre- 
Besponsihility of s£j],ted to tie Reforms Enquiry 
Parliament. Committee, 1924, the Gov- 



PROVINCIAL 


ernment of ladia said, in respect of its own 
position under the Act: — “The fundamental 
characteristics of the existing Constitution are 
that the Act maintains the responsibility of the 
Government of India to His Majesty’s Govern- 
ment and to Parliament ’’ ; and of the provincial 
position under the Act they said “ Perhaps 
the main feature of the existing constitutions of 
Governors’ Provinces is the separation of func- 
tions for which they provide. The constitutions 
provide for the discharge by the Provincial Gov- 
ernments within their own Provinces of many 
duties as agents of the Central Government, that 
is, in regard to central subjects. In regard to 
provincial subjects authority is, with certain qua- 
lifications, definitely committed to the Provincial 
Governments to which also portions of the re- 
venues of India are definitely allocated in order 
to enable theai to meet the expenditure involved 
in administering the provincial subjects. The 
provincial subjects are divided into two classes, 
the reserved subjects and the transferred subjects. 
In regard to reserved subjects the constitution 
maintains the responsibility of the Provincial Gov- 
ernment to the Governor General in Council, to 
His Majesty’s Government and to Parliament. 
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The extent of the control of the local legislature 
over the executive Government in regard to the 
administration of such reserved subjects was in- 
tended to be similar to that of the Indian legisla- 
ture over the Central Government. Such reserved 
subjects are administered by the Governor in 
Council. The transferred subjects are adminis- 
tered b V the Governor acting with his Mnisters 
and in relation to these subjects the constitution 
provides that the Governor shall be guided by 
the advice of his Ministers unless he sees sufficient 
reason to dissent from their opinion in which case 
he may require action to be taken otherwise than 
in accordance with that ad\ice. In administering 
these subjects it was intended that the Ministers 
should be responsible to the local Legislative 

Councils.” 


The words 





committed ” which I 


have placed in italics in the second of these para- 
graphs must be read, not in the sense in which an 
American State possesses absolute power to make 
its own marriage laws, but in a more limited sense, 

„ . which owing to the transitional 

^ Limited character of the Indian Consti- 

c%a uono . ^ution and to the lack of pre- 
cision in many of its provisions, is somewhat d 
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cult to define. For instance, the Government of 
India has stated at different times that it accepts 
the principle that an official government -which 
is not subject to popular control cannot properly 
be le<^ally exempted from superior official control, 
and hi the same memorandum presented to the 
Feetham Committee on the Division of Function 
ia 1918-19, it says that, -while there are certain 
g-^^|jT 0 cts at present under the direct adminis-tration 

of the Government of India 

there are at the other end of the line matters of 
T^rpdominantlv local interest. “Between these 
SLe' catejiries, however, lies a large indeter- 
minate field which requires further exaltation 
before the principles determining its classification 
can be settled. It comprises all the matters in 
which the Government of India at pres t retain 
ultimate control, legislative and administrative, 
hut in practice share the actual administration in 
varying degrees -with Provincial Governments. In 
many cases the extent of delegation^ practised is 
already very wide. The criterion which the Gov- 
PTument of India apply to these is whether in any 
case the Pro4cial Governments are to be 
strictly the agents of the Government of ^dia, or 
are to have acknowledged authority of their own ”. 
On this point the Feetham Committee said 
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We recognise tlie distinction above drawn 
between the two classes of functions dis- 
charged by Provincial Governments— 
(1) Agency functions in relation to All- 
India subjects and (2) Provincial functions 

\ roperly so called. The 
• 27 / ? Feeiham <^stingmsHng feature of tbe 
QoTYiT^iit^^ s work done in discharge of 
opinion, a crpncv functions is that it 



in 


ests so far ^ — - _ 

control must remain with ujut? 
of India, and that, whatever the extent 
of the anthorito' in such matters for the 
time being delegated hy the ^yernment 
of India to the provinces as their agents, 
it mnst alwavs be open to the Govern- 
ment of India to vary the 
if need he, even to 
ity altegether. Pm _ 
to subiects in which, to use 
of the Government of India 
diim. the interests of the 

J_* ITtt "* n-<ni 

essentially 
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own.” We recognise the difficulty of 

stating the matter in more precise terms. 

Circumstances, and the experience gained 
in the working of the existing Local 
Governments, have largely decided in 
practice what subjects must fall in the 
provincial class ; but the general sub- 
ordination of Local Governments to the 
Government of India under the terms 
of the Government of India Act, and 
centralization in finance, have in the 
past tended to obscure the actual dividing 
line between All-India and provincial 
subjects, which also governs the sepa- 
ration in the provinces of agency from 
provincial functions.” 

It is appropriate here in parenthesis to take 
note of the fact that the administrative action of 
tke Finance Department under Sir Basil Blackett 
has secured for the Government of India its own 

agents in respect of important Central subjects, 

and it has thus brought to the 
forefro^some-tlmughnot all 

Offcnts for Central “Of t^i^se “administrative 
atibjectsM, considerations ” which were 

present to the minds of the 
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Reforms Enquiry Committee of 1924 when they 
drew public attention to the fact that the pro- 
blem of administrative reconstruction, presented 
by the emergence of provincial autonomy as an 
urgent question, was, perhaps more difficult to 
solve than any of the political implications accom- 
panying it. The subordination of Provincial 
Governments to the Government of India and the 
subordination of the Government of India in ita 
turn to the Secretary of State have in the past 
been such important features in the Indian polity 
that, if the constitutional relation of any one of 
these authorities to the other two is substantiany 
changed, a great part of the administrative edifice 
will have to be reconstructed. It is a matter of 
common knowledge, of course, that the recons- 
truction, in a sense, bas already begun. 

This reconstruction, however, follows the same 
somewhat haphazard course as the political and 

constitutional changes which 

Clearer definition come about in India in 

Offunotwns nee e .. attempt has yet 

been made to refashion the Indian Constitution on 
the federal principle. Each successive amendment 
has been designed to meet a political need and 
thus the provisions of the Act are to be regarded 
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more as practical expedients than as parts of a 
compreliensive constitutional plan. 

The Eeforms Enquiry' Committee in their 
Majority Report (page 43) emphasise the fact that 
much clearer definition and a much closer exa“ 
mination of the relations hetween the central anu. 
local Grovernments would he an essential prelimi- 
nary to any scheme of pro\ incial autonomy in 
India.” The argument of which this sentence is 

a part, runs as follows : — 


“ 48. The essential feature of any system of 


Reforms Enquiry 
Committed: opinion 
of the Majority. 


provincial autonomy 
is the division of func- 
tions heWeen the 
central and provincial 


oovernments, and that is a matter 


which has presented great difficulties in 
all federal constitutions. Now, prior to 
the Government of India Act, 1919, the 
Central Government retained complete 


control over all provincial governments. 
Thereafter a separation of functions as 


regards provincial transferred subjects has 
been attempted, but the distinction be- 
'.ween central siibiects and provincial 
. '.served subjects is admittedly lacking 
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in definition. Mncli clearer definition 
and a mucli closer examination of the 
relations between tbe central and local 
governments would be an essential preli- 
minary to any scheme of provincial auto- 
nomy in India. It may further be pointed 
out that the mere transfer of aU provincial 
reserved subjects would not meet the 
case. It is exceedingly doubtful if, on 
examination, it will be found that several 
of the subiects now classed as provincial 
could under any system of provincial 
autonomy be entirely provincialized. 
The central government now derives its 
power of control over these subjects from 
the fact that it is still supreme on the 
reserved side, but with the transfer this 
control would disappear. 

J. 

seems certain that in the event of the trans- 
fer of all subjects the existing rule 49 of 
the Devolution Eules would leave an 
insuJBELcient control in the Central Govern- 
ment. In this connection it may be well 
to renimd those who look forward to res- 
ponsible government both in the central 
and provincial spheres that the reserTO- 
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tion of powers to the Central Government 
is certainly not less important in the case 
of a democratic Government. In India 
the residuary power is with the Central 
Government at present, and we think it 
should probably be retained there. 

49. Another essential feature of any ^ such 
SspciTation of system is the separation of 
Finances, finances between the cent- 

ral and provincial Governments. At pre- 
sent under section 20 of the Govermnent 
of India Act the revenues of India are 
received for and in the name of^ His 
Majesty. It is true that the provinces 
havebeeli allocated some of those rev- 
enues by the Devolution Rules made 
under section 45A, but it is only the 
Secretary of State in Council who can 
be sued under section 32. A local 
government may raise money under 
sub-section (la) of section 30 on the secur- 
ity of the revenues allocated to it, but 
it must do so on behalf and in the name 
of the Secretary of State in Council. Even 
in the case of the Union of South Africa 
where the central government retains 
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mucJi greater control than in other federal 
constitutions within the Empire, separate 
provincial revenue funds have been estab- 
lished for the provinces. The revenues 
allocated to local governments must in 
fact be separated and held in separate 

accoimts from the central revenues 

anjrthing in the nature of provincial 
autonomy could be -set up. So long as 

the central government is responsible for 

the provincial ways and means program - 
mes, so long obviously must it retain con- 
trol in certain financial matters. For full 
provincial autonomy separate consoli- 
dated funds for the provinces would have 
to be constituted, and, as the right to sue 
government is recognised in section 32, 
it would further be necessary to provide 

that, when the claim, if established, 
would have to be met from such consoli- 
dated funds, the suit would lie against 
the province. ° 

The existing limitations upon provincial 
autonomy in regard to the provincial 
borrowing powers are contained in the 
Local Government (Borrowing) Eules. 
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In India tke central and provincial gov- 
ernments tap tKe same sources vr^en tkey 
<yo into tke money market. It seems 
tV'erefore clear tkat, for as long as we 
can 'foresee, if a competition in interest 
rates is to ke avoided wkick would be 
onposed to tke interests of botk sides, 
ftpTp, must be some control over tke 
borrowing powers of tke provinces. Tke 
control would be reciuired to secme co- 
ordination as to tke times wken tke pro- 
vinces should go into the market. 

Before any system of 

could be introduced into India tke 

nuestion of tke definition 
A c^rhneto £ £el(Is of taxation 

tamtian and and legislation would re- 
legislation. q^uirc inucb. closer examiE- 

.tion, and X— < 

to emplorits own agents for 

tration of its own subjects would becomf 
of tke greatest importance. 

mnch m.« deWte 
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ernment over the provincial govern- 
ments and the citizens subject to its 
central laws. 

61. These are the factors which we think 
merit consideration before it is assumed 
thatprovincialautononiyis in the main a 
question of political advance which is 
severaLie 

tions.’' 

The Minority Eeport of the same Committee 
is on the w^hole more concerned witl 
TJi 6 opiTiioTh of tli€> consideiations than 
Minority, constitutional aspects 

vincial autonomy ; but there are passages 
argument which are pertinent here : — 

«« We recognise that it is i 
pense with the Central 
n^-n-hral C-nvATmnent will 




of 






■orovmce 





be charged w 
of securins 


ernment exercises 
y overnnients of a 1 
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namely, financial, legislative and adminis- 
trative. In any scheme of provincial 
Financial Auiono- autonomy it seems tb 
^^2/- US to be vitally neces- 

sary that the finances of the provinces 
must he separated from those of the 
Central Government. This will neces- 
sarily entail a determination of the 
sources of revenue to be assigned to 
each, of the limitation of the field for 
taxation for each so as to avoid conflict 
between the two and of the prescription 
of the limits within which and the condi- 
tions subject to which provincial Gov- 
ernments may go into the market for 
the purposes of borrowing. This will 
also involve the overhauling of the 
entire machinery including the system 
of audit and account. In recent years 
there has been a movement in the Cent- 
ral Government for establishing its spe- 
cial agency for the collection of central 
revenues, such as income-tax. Such 
agencies may have to be multiphed, 
though we do not think that it is neces- 
sarily incompatible with the system of 
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pxoviBcial autonomy tlxat tlie Central 
Government should xeq[uisition and pay 
f or the services of the provincial Govern- 
ments for agency work. Nor do we 
tMnk that the establishment ot provin- 
cial autonomy necessarily involves the 
establishment of federal comts. We 
should not be supposed to favour the 
creation of such courts, as we bhim 


there is no consrmuwuuai 
nrovincial courts deahng^ with cas^ 
arising out of matters within the domam 
of the Central Government.” 

Chose who have read with care Chapter IV m 

nresent volume will hesitate to agme rwth .he 

^ *j. +1-1 of, there is do constitutional bar to 

Qonty _ y _ , dealinv with cases arising 

b of matters within the domain of the Cmtrai 

of the Committee then proceed to 
The Minority ol tne coiumi a„+nnomv 

• 1 xi, .^Tioa+mr of legislative autonomy, 
usider the nower of 

^ ^ veto exercised by the Governor 


heMinonty on ^ jg indispensable from 

lative Au^- ^ point of view. 

while “ it is well known that not only m 


Islative 


312 


PEOVINCIAL 


fully responsible constitaitions but also in a con- 
stitution like ours it is very sparingly exercised ”, 
botli it and the power of previous sanction 
embodied in section 80 A(3) of the Government of 
India Act should be reconsidered and the list of 
siibiects to which the latter at all events applies 
should be carefully revised and the area of its 
application substantially circumscribed. At the 
same time, the Committee declare that they do 
not think the doctrine of previous sanction, 
subject to such further limitation, is necessarily 
inconsistent with the ideal of provincial autonomy.” 

Another important declaration by the Minority 
is contained in the words : As stated already, 

' Residuary Power: ^ve tKink that the spheres of 
an important state- action with regard, to legisla- 
7nent ly the Minor- tion should be carefully defined. 
%• This has been done in Canada 

and the Commonwealth of Australia, though the 
points of view adopted in the two Dominions are 
net the same. In the former the residuary power 
rests with the Federal Parliament ; in the latter 
it rests with the States. AVe think that in the 
circumstances of India it is necessary that the 
residuarv power should be vested in the Central 

%i .. ... , 

Goveriiiiient.” 
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A. diftcrBiilj SiSpccfc of fliG r6l3>1;ioiis botwGGii 

Central and Local Governments appears wLen we 

turn to the Indian States. Section 33 of the Act 
vests the superintendence, direction and control 
of the civil and military government of India in 

The Indian States Governor General in 

and the question of Council . . . . . . 

Local Autonomy. means not only ^ 

but the whole territory of the Indian States as 
well. Now, looking at the relations of the Govern- 
ment of India and the Indian States in the light 
of federal principle, we observe that 

(a) the Indian States enjoy a large incasui'e 
of autonomy in domestic affairs both 
legislative and administrative, si bjeet to 
the right of the Government of India to 
intervene to correct 


ernment : 


(6) the Indian States are preserved in tlieir 
treatv rights bv Section 132 : 

tt* ... 

(c) the Government of India possesses |:a.! 
mount powers , comparable to 
federal C4oveiniiieiit. or 
relations of .. th'? Indian States, over t 
succession to the State, c 
ment. over the ultimate securit 
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{ederation. The fact that theiT urOYerninents vary 
fheir right to he m character arid present great^ 

contrasts to the Provinces is 
yant. There have been federations of political 
units possessing very difierent forms of govem- 
ment and there is no reason whj there s 
not be again. 

The first and most definite impression g 
horn a study of Indian constitutional 
m provincial autonomy or any cognate 
[jhat the whole subject suffers from a la 
precision. The problem of relieving the 
^ ^ _ Government of part of its 

Inman problems . . , x* i. ;i -l 

' 77 1. mmistrative Durden has 

mve usually men 

ipproached from a the thoughts of idiS 
wactical point of Govemment 

, , ment of Indi; 

mt observers, from time to time. It h 
leen a__ 

irom the point of view 

JL ^ 

hare in the administratioii 
in order to educate them in responsi&iii 
other times, it has been envi 
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nor did they go far enough to compel any of the 
authorities concerned to make the attempt to see 
the subject of Indian constitutional reform as a 
whole. Neither the Decentralisation Commission 
of 1907, nor the Montagu-Chelmsford Eeport, nor 
the Eeport of the Joint Parliamentary Co m m i ttee, 
nor the Despatches of the Secretary of State and 
of the Government of India on Indian Constitu- 

and cmi- ^onal Eef orm, when the present 
Stitutional principle Act was on the anvil, penetrated 
teas at a disemmt. behind the political or adminis- 
trative problem of the moment to those ultimate 
constitutional principles without which no satisfac- 
tory instrument of government can be made. The 
Englishman’s refusal to build a bridge until he 
actuallv comes to the rivef bank is responsible for 
tie elasticitv of tie British Constitution, but it 
entails certain risks in any country where the 
Constitution can only exist in the form of the 
written word of a Statute. As pointed out in 
an earlier Chapter, '' The Government of India 
has at all events until recent times chiefly 
concerned itseh with administration, and its 
preoccupation with this function has veiled from 
its eyes the fact that, since the Crown took 
over sovereign responsibility for India in 1858, 
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leonstitutional problem of the first magnitude has 
U slowly incubating and has now reached a 
tage where a firm grasp of constitutional principle 
1 the only security against costly errors. 1 do 
ot know whether Mr. Lionel Curtis, when e 
fficeived the ingenious device of the Tran sf err e 
pabiects, realised that their administration wcm ^ 
|e the occasion for a study of Federalism , 3U 

p is quite clear that neither he ^ 

' pted his design succeeded in defining eitnor 
they themselves intended, or w a ^ c 
experiment of the Transferred Subjects might 
atail. I am not here concerned with the merits 




jjyarcny iuiseiL, UU.U , 

the Transferred Subjects represent the em y 

inrJ\ +Ti A Fo-wi? fit or%&0 

autonomy^ 

this 
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is that tlie true line of division between the pro- 
yinces and the Government of India still has 
to be • drawn. There is a lack of definition in 
tbe line as drawn at present, where it is drawn 

precision in the allotment of 
responnbil ty towards which every Federal Con- 
stitution strives is almost whollv lacking in the 

Government of India Act. This point fs ta£n 
with unanimity by the Majority and the Minority 

of the Reforms Enquiry Committee, though with 
varying emphasis. It was clearly before the minds 
of the Committee on the Division of Function^ 
^d it appears over and over again in the 
Despatches of the Government of India six years 
ago. It does not appear to have been so promb 
nently before! the minds of the authors of the Joint 
Report ; and, as one of the authors of that Report 
was also one of the principal authors of the Act 
itseF and showed himself more receptive to 
political than to constitutional pleas, it may be 

t ^ some degree responsible 
for the ^ failure to foresee the perplexities which 
tnis lack of precision must engender. 


Those who have read Chapters IV and 

VI will realise where that precision is most 
needed. 
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(1) Not only must tlie division of functions be 
learly laid down in tbe Constitution itself, but tbere 

must be as little doubt as pos- 
C^riain essentials, where the residuary powers 

of sovereignty actually lie. 

, (2) With the spheres of action defined, the next 
! requirement is undoubtedly that each Government, 

I Federal or Provincial, shoiJd he enabled by the 
possession of its own admihistrative agencies to 
jinake its will effective over the whole field allotted 
to it by the Constitution. The Diet of the Germanic 
Confederation, like the American Confederation of 
early days, failed because it possessed no instru- 
’ ments whereby it could establish direct contact with 
I the individual citizen placed apparently under its 
I authority . There can be no question that the 
(policy recently pursued by the Government of 
; India in drawing within its direct control the, 
administration of Customs, Opium, Salt, ^ Ports, 
and so on, is not only a step in the right direction 
but one which indicates the road upon^ which 
constitutional reform must proceed if India con- 
templates any kind of federal government. 

(3) Inasmuch as a Federal Constitution, being 
a contract between parties with different functions 
and different interests, must be enshrined in the 
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solemn form of a special Statute, and as tlie 
Constitution is of necessity supreme over all other 
instruments of government, it must not be subject 
to too easy a process of amendment. This is 
equally true whether the amendment takes place 
as the result of enquiry by a Royal Commission, 
followed by an Act of Parliament, or whether it 
be made by some indigenous process in India. 
Indeed it is even truer in the latter event than the 
former. Here the need for precision is as great as 
in any other respect, for, if the process of amend- 
ment is merely that of ordinary legislative enact- 
ment, the essential element of deliberate and 
mature consideration is sure to be lacking. 
Without entangling the process of constitutional 
amendment in too great an elaboration of 
procedure, it is both possible and necessary to 
make the process long enough and deliberate 
enough to ensure that a given amendment 
represents the considered will of those entitle (| 
to alter the Constitution. Let me here invite ^ 
reference to Chapter V which describes thl 

■ ''i 

various ways in which constitutional amend| 
ment is undertaken in federal countries. 

(4) It is also essential that, since no ConstituI 
tion can foresee every contingency, the procedurl 
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